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N i e N A e N

Petitioner’s Response to the Respondents’ Motion to Reconsider

The Petitioner hereby submits her response to the Respondents’ Motion to Reconsider in
the instant case. For the reasons herein, Petitioner objects to reconsideration of the Court’s

decision.

Background

Kary Miriosy Diaz Martinez (“Ms. Diaz Martinez”) is a 29-year-old woman born in the
Dominican Republic. She fled the Dominican Republic to escape unrelenting physical and sexual
abuse from the father of her children, who beat her, controlled her, sexually abused her and
threatened her with death for years. Ms. Diaz Martinez came to the United States to marry her

long-distance partner of four years and build a new life for herself and her two minor children.

In April 2024, Ms. Diaz Martinez entered the United States without inspection. She was
briefly apprehended at the U.S.-Mexico border and released on her own recognizance to attend

her immigration court hearing in Boston. She is currently married to a United States citizen and



is the mother of two young children, ages 7 and 10. Ms. Diaz Martinez has no criminal history in
the United States, or anywhere in the world. On June 3, 2025, she appeared before the
immigration court for her scheduled master calendar hearing. The Department of Homeland
Security (“DHS”’) moved to dismiss her case and she objected, preferring instead to continue her
case in court. The Immigration Judge agreed and granted her a continuance on her case until
May 19, 2026. Shortly after exiting the courtroom, Ms. Diaz Martinez was nonetheless arrested
by Immigration and Customs Enforcement (“ICE”) as she attempted to board the elevator and
leave the court. During her arrest, Ms. Diaz Martinez experienced a medical episode, collapsing
into the arms of her husband, unable to walk or speak. She was sobbing and shaking
uncontrollably. She was taken to Massachusetts General Hospital by ICE for treatment, though
she is unaware of what medication she was provided and counsel’s attempts to secure her

medical records have been unsuccessful.

Ms. Diaz Martinez has no criminal history and is not a flight risk. She has a stable home
to live in with her U.S. citizen spouse and step-daughter in Rhode Island. She intends to apply
for adjustment of status through her U.S. citizen spouse and, in the alternative, asylum,
withholding of removal and relief under the Convention Against Torture because of the

persecution she faced, and will continue to face, if removed to the Dominican Republic.

Ms. Diaz Martinez was detained at the Burlington Field Office (“Burlington”) for more
than one week, from June 3, 2025 until June 12, 2025. In Burlington, Ms. Diaz Martinez was
subjected to abhorrent, inhumane conditions. She slept on the cold, hard floor, with only a thin
mylar blanket. She was given little to eat. Within the first eighteen hours of her detention, she
was provided only one apple and a small amount of oatmeal. She described the food as “almost

raw”’ and “like cat food.” In Burlington, she had no access to soap, a shower or any way to bathe.



She shared a small holding cell with between eight and seventeen other women. There was no
privacy to use the bathroom, which was a single toilet in the cell, shared by all the women. She
had no access to her anxiety or depression medication, or a physician or medical care, despite the
medical episode that occurred at the time of her arrest. She was not offered the opportunity to see
a doctor during her nine days in Burlington. She reports that her hair fell out from stress and
malnutrition. She was deeply depressed and spent most of the day distraught and tearful. While
in Burlington, her access to counsel was severely restricted. During her time in detention, Ms.
Diaz Martinez lost approximately ten pounds because her mental health sharply declined and the

food provided was inedible.

On or around June 12, 2025, Ms. Diaz Martinez was moved to the Chittenden
Correctional Facility (“Chittenden”) in South Burlington, Vermont. In Chittenden, Ms. Diaz

Martinez continued to suffer from anxiety and depression.

On June 17, 2025, Ms. Diaz Martinez was released pursuant to this Court’s order. Since
her release, Ms. Diaz Martinez rarely leaves her house due to anxiety. She fears that she will be
arrested by ICE officers again if she leaves her home. Slowly, Ms. Diaz Martinez is returning to
a normal diet and building up her appetite after not eating for several days. At night, she is
plagued by nightmares of the time she spent in detention. Recently, Ms. Diaz Martinez found a
therapist to talk to about the trauma she endured following her arrest and her time in detention.
Though she is slowly recovering physically, she needs continued professional help to recover

from the trauma caused by her arrest and her time in detention.



Argument

The Respondents argue this Court should reconsider their order because of legal errors in
the Court’s decision. Because Ms. Diaz Martinez is clearly in 8 U.S.C. § 1226 proceedings, and
because the Respondents’ interpretation' is contrary to the statute, congressional intent, and
longstanding agency practice, the Court’s order of June 17, 2025 should stand. In addition, the
government misallocates the burden — which rests squarely on the government — to justify Ms.
Diaz Martinez’s detention. Finally, the government misunderstands the holding in Thuraissigiam

which does not preclude the Court’s order of release as the proper remedy in this case.

I.  Ms. Diaz Martinez is clearly in 8 U.S.C. § 1226 proceedings
Noncitizens who enter without inspection have always been subject to § 1226

proceedings, rather than 8 U.S.C. § 1225. At the time of her entry into the United States, DHS
did not categorize Ms. Diaz Martinez as an applicant for admission under § 1225. See Notice to
Appear (“NTA”), Exh. 1. She was detained — and released — pursuant to § 1226. See Order of
Release of Recognizance, Exh. 2. Courts have differentiated § 1225 detention and § 1226
detention by stating that § 1225 is part of a process that “generally begins at the Nation’s borders
and ports of entry, where the Respondent must determine whether a [noncitizen] seeking to enter
the country is admissible.” See Vazquez v. Bostock, 2025 U.S. Dist. LEXIS 78395, at *40 (W.D.
Wash. Apr. 24, 2025) (citing Jennings v. Rodriguez, 583 U.S. 281, 287 (2018)). The sole

mechanism authorizing release of individuals detained for § 1225 expedited removal is through a

! The government has articulated multiple different, and indeed conflicting, bases for Ms. Diaz Martinez’s
detention. First, they argued that she was detained pursuant to both § 1225 and § 1226, then solely § 1225,
but they did not clarify whether Ms. Diaz Martinez would be subject to expedited removal proceedings.
Petitioners, despite orders from this Court, still have not received documents describing the legal basis for
Ms. Diaz Martinez’s sudden re-detention on June 3, 2025.



grant of humanitarian parole under INA § 212(d)(5)(A). Jennings, 583 U.S. at 300; see also
Matter of Cabrera-Fernandez, 28 I&N Dec. 747, 748 (2023). In contrast, § 1226 “provides the
general process for arresting and detaining [noncitizens] who are present in the United States and
eligible for removal.” See Vazquez, 2025 U.S. Dist. LEXIS 78395, at *8, (citing Rodriguez Diaz
v. Garland, 53 F.4th 1189, 1196 (9th Cir. 2022)). When discussing § 1226, the Supreme Court
describes that it applies to noncitizens living “inside the United States” but may still be subject to
removal, including noncitizens “who were inadmissible at the time of entry.” Vazquez, 2025 U.S.
Dist. LEXIS 78395, at *40 (quoting Jennings, 583 U.S. at 288).

Noncitizens, such as Ms. Diaz Martinez, who were previously released into the U.S.
under orders of recognizance and are now present in the United States cannot be subject to
mandatory detention and expedited removal under § 1225. See Cleberson Oliveira Gomes v.
Patricia H. Hyde, et al., 1:25-cv-11571-JEK, Doc. 19 Filed 7/7/2025 (Kobick, J. 7/7/2025), Exh.
8 (“Because Gomes was arrested [...] and detained pursuant to Section 1226, he is subject to
Section 1226(a)’s discretionary detention framework...”). Ms. Diaz Martinez’s NTA initiated
removal proceedings under 8 U.S.C. § 1229(a) when it ordered her to appear before an
Immigration Judge. See NTA, Exh. 1. DHS had the choice to place her in § 1225 proceedings
when she was first seeking entry into the U.S. in April 2024, but chose instead to release her on
her own recognizance. See NTA, Exh. 1; See Order of Release of Recognizance, Exh. 2. Her
release was not a grant of humanitarian parole, making it clear that she was never subject to §
1225. See Matter of Cabrera-Fernandez, 28 1&N at 748 (finding that if the noncitizen was
subject to § 1225(b), DHS would not have been able to authorize release on their own

recognizance).



Upon entering the United States without inspection, Ms. Diaz Martinez was apprehended
and detained. Similar to the Matter of Cabrera-Fernandez, Ms. Diaz Martinez was issued a NTA,
marked as a noncitizen present in the United States, and charged with inadmissibility to the
United States under § 212(a)(6)(A)(1). See NTA, Exh. 1. Then, she was released on recognizance,
pursuant to DHS’s authority under INA § 236, and placed in removal proceedings under §
1229(a). See Order of Release of Recognizance, Exh. 2. Not only does § 1226 apply, but DHS
had recognized that Ms. Diaz Martinez was in § 1226 proceedings — they could not have
otherwise released her on her own recognizance. 8 USC § 1229(a); see also Jennings, 583 U.S.
at 287 (““As noted, § 1226 applies to [noncitizens] already present in the United States.”). It is
clear based on Ms. Diaz Martinez’s Order of Release of Recognizance that she has never been in
§ 1225 removal proceedings but rather § 1226 proceedings. See Order of Release of
Recognizance, Exh. 2.

Given Ms. Diaz Martinez is clearly within § 1226 proceedings, her June 2025 arrest was
unlawful. Under § 1229(a), there was no lawful basis to rearrest Ms. Diaz Martinez and detain
her while she is still in immigration proceedings. Ms. Diaz Martinez attended her immigration
court hearing in compliance with the order of the government. See NTA, Exh. 1. She was
subsequently arrested without an administrative warrant or a judicial warrant. DHS has failed to
provide any documentation pertaining to the arrest of Ms. Diaz Martinez. Moreover, Ms. Diaz
Martinez was initially released on personal recognizance. See Order of Release of Recognizance,
Exh. 2. Following her initial release, there has been no material changes in circumstance in her
case to warrant this arrest. See Matter of Sugay, 17 I&N Dec. 637, 640 (BIA 1981) (The Board
of Immigration Appeals (“BIA”) placed the following limitation on rearrest authority: “where a

previous bond determination has been made by an immigration judge, no change should be made



by [DHS] absent a change of circumstance.”) As of this filing, DHS still has not provided any

documentation to prove why Ms. Diaz Martinez was arrested in June 2025.

II.  Noncitizens who are present without being admitted or paroled are not subject to 8

U.S.C. § 1225(b).

Under § 1225(b)(2)(A), noncitizens like Ms. Diaz Martinez who are arrested well after
the point where they could be considered to be “seeking admission” are not subjected to
mandatory detention. See 8 U.S.C. § 1225(b)(2)(A); See Matter of M-D-C-V-, 28 I&N Dec. 18,
23 (BIA 2020). As a noncitizen who has been present in the U.S. for over a year who was
apprehended in Massachusetts, far from any border, she is clearly not subject to § 1225
proceedings. The fact that Ms. Diaz Martinez was inadmissible at the time of her entry does not
mean that the government can later and arbitrarily decide that she is now subject to mandatory
detention under § 1225. See e.g. Vazquez, 2025 US Dist LEXIS 78395, at *33. In an analogous
case filed this month, this Court found that noncitizens detained under § 1226 are not subject to
§ 1225(b)(2) proceedings. See Cleberson Oliveira Gomes v. Patricia H. Hyde, et al.,

1:25-cv-11571-JEK, Doc. 19 Filed 7/7/2025 (Kobick, J. 7/7/2025), Exh. 8.

A. The Respondents’ position runs counter to the text of the statute and
congressional intent
The Respondents leave out the key language of § 1225(b)(2)(A) which is that the
mandatory detention provision only applies to “[a noncitizen] seeking admission” who is not
clearly and beyond a doubt entitled to be admitted. See 8 U.S.C. 1225(b)(2)(A). As the BIA has

reasoned elsewhere, the statutory use of the present progressive term (“seeking’), rather than the



past tense (“sought”), should “impl[y] some temporal or geographic limit.” See Matter of
M-D-C-V-, 28 1&N at 23 (quoting A/ Otro Lado v. Wolf, 952 F.3d 999, 1011-2 (9th Cir. 2020)
(“[t]he use of the present progressive tense, ‘arriving,’ rather than the past tense, ‘arrived,’
implies some temporal or geographical limit, so that [noncitizens]...who are encountered near
the border may be subject to the contiguous territory provision.”). The specific reference to those
who are “seeking admission” is consistent with the statute which is focused on — as the title of §
1225 indicates — the inspection of recent arrivals. That section does not address noncitizens who
are already living in the United States, such as Ms. Diaz Martinez.

The Respondents’ application of § 1225 to all inadmissible noncitizens already present in
the U.S. would put it at odds with § 1226, which by its very terms also applies to persons who
are inadmissible. See 8 U.S.C. § 1226(c)(1)(A), (c)(1)(D). Applying § 1225(b)(2)(A) to such a
broad category of individuals would render the statutory language of § 1226 superfluous, which
specifically addresses inadmissible individuals, determines bond guidelines for inadmissible
individuals, and subjects a subset of inadmissible individuals to mandatory detention. See 8
U.S.C § 1226. Interpreting the mandatory detention provisions of § 1225(b)(2)(A) to cover all
applicants for admission who are not covered by § 1225(b)(1) would render entire sections of §
1226 meaningless, and thus is contrary to the basic canons of statutory construction. See Corley

v. United States, 556 U.S. 303, 314 (2009); Consumer Data Indus. Ass'n v. Frey, 26 F.4th 1,7
(1st Cir. 2022); see also Vazquez, 2025 US Dist LEXIS 78395, at *38; see also Cleberson

Oliveira Gomes v. Patricia H. Hyde, et al., 1:25-cv-11571-JEK, Doc. 19 Filed 7/7/2025 (Kobick,
J. 7/7/2025), Exh. 8 (“If Section 1225(b)(2) applied to noncitizens who are arrested on a warrant

while residing in the United States, it would render Section 1126(c)(1)(E)’s criminal conduct



criterion superfluous whenever the noncitizen is inadmissible under Sections 1182(a)(6)(A) or
(@)(7).").

A further analysis of recent legislative action confirms this interpretation. As the District
Court in Vazquez noted, Congress passed the Laken Riley Act in January 2025, which amended a
category of those subject to mandatory detention under § 1226(c). See Laken Riley Act ("LRA"),
Pub. L. No. 119-1, 139 Stat. 3 (2025); 8 U.S.C. § 1226(c)(1)(E); see also Vazquez, 2025 US Dist
LEXIS 78395, at *8, 41-2; see also Cleberson Oliveira Gomes v. Patricia H. Hyde, et al.,
1:25-cv-11571-JEK, Doc. 19 Filed 7/7/2025 (Kobick, J. 7/7/2025), Exh. 8. The Act expanded
mandatory detention for noncitizens inadmissible pursuant to 8 U.S.C. § 1182(a)(6)(A), those,
like Ms. Diaz Martinez, who are present in the U.S. without being admitted or paroled and were
arrested for, charged with, or convicted of certain crimes. See id. However, if the Respondents’
reading of § 1225(b)(2)(A) was correct, these inadmissible noncitizens would already be subject
to mandatory detention under this statute. See Resp’t Mot. to Reconsider, ECF No. 25 at 11-2.
This interpretation would render entire sections of the recent Congressional action in LRA
superfluous and thus contrary to the canons of statutory interpretation. See Stone v. INS, 514 U.S.
386, 397 (1995) ("When Congress acts to amend a statute, we presume it intends its amendment
to have real and substantial effect."); see also Vazquez, 2025 US Dist LEXIS 78395, at *40-2.

B. The Respondents’ position runs contrary to longstanding agency practice

The Respondents’ argument that Ms. Diaz Martinez, as an applicant for admission, is
subject to mandatory detention contrasts with decades of agency precedent. See Resp’t Mot. to
Reconsider, ECF No. 25 at 10. When Executive Office for Immigration Review (“EOIR”)
promulgated the regulations implementing § 1226, the agency expressly recognized: “Despite

being applicants for admission, [noncitizens] who are present without having been admitted or



paroled (formerly referred to as [noncitizens] who entered without inspection) will be eligible for
bond and bond redetermination.” Inspection and Expedited Removal of [Noncitizens], 62 Fed.
Reg. 10312, 10323, (Mar. 6, 1997). As discussed supra, noncitizens detained pursuant to §
1225(b) are subject to mandatory detention and thus expressly not eligible for bond under §
1226. As clearly stated on her NTA, Ms. Diaz Martinez is a noncitizen present without having
been admitted or paroled; thus she is eligible for bond and cannot be detained pursuant to §
1225(b). See NTA, Exh. 1.

The Respondents’ argument closely mirrors the argument made by certain Immigration
Judges in Tacoma, WA. The Tacoma Immigration Court, contrary to practice and precedent
across the rest of the country, consistently found that noncitizens who were detained after
crossing the border and were charged as being present without having been admitted or paroled
were subject to mandatory detention pursuant to § 1225(b) and thus not eligible for bond. See
Vazquez, 2025 US Dist LEXIS 78395, at *2. The BIA rejected this argument and overturned their
findings several times. In September 2023, the BIA remanded a case for the 1J to determine
conditions of custody after the 1J erroneously found they had no jurisdiction over the matter
because the applicant entered the U.S. without being admitted or paroled. See Matter of XXX
XXX XXX, AILA Doc. No. 23101604 (BIA Sept. 1, 2023), Exh. 3. In October, the BIA again
remanded a case from a Tacoma Immigration Judge, finding that because the Respondent’s NTA
marked them as a noncitizen “present without admission or parole,” they were not subject to the
detention provisions under INA § 235(b), 8 U.S.C. § 1225(b). See Appeal ID 5549981 (BIA Oct.
17,2023), Exh. 5. In December 2023, the BIA reiterated their position for a third time, finding
that a noncitizen who was placed directly into removal proceedings under § 1229(a) was thus not

subject to mandatory detention under § 1225(b)(1) or (b)(2) because DHS had elected to place
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them directly into removal proceedings without placing them in expedited removal first. See
Appeal ID 5454441 (BIA Dec. 14, 2023), Exh. 4. Here, DHS likewise elected to place Ms. Diaz
Martinez directly into removal proceedings under § 1229a instead of first placing her in
expedited removal under § 1225.% Thus, she was not — and cannot currently be — subject to
detention under § 1225(b).

The Washington District Court came to the same conclusion in Vazquez v. Bostock. There,
the Court granted a preliminary injunction after the plaintiff was denied bond on the same
grounds. Relying on the BIA’s long standing practice, the canon of statutory interpretation, and
congressional intent, the Court determined that the plaintiff was likely to succeed on the merits in
his argument that noncitizens present in the U.S. and apprehended and detained pursuant to §
1226 were entered subsequently into removal proceedings under § 1229(a), and thus were not
subject to mandatory detention under § 1225(b). See Vazquez, 2025 US Dist LEXIS 78395, at
*32-3. The BIA and District Courts have repeatedly rejected the Respondents’ argument. Ms.

Diaz Martinez is not subject to detention under § 1225(b).

III. Respondents bear the burden of justifying Ms. Diaz Martinez’s detention
Contrary to the Respondents’ argument, under 1226(a), the government bears the burden
of justifying a noncitizen’s detention. See Hernandez-Lara v. Lyons, 10 F.4th 19, 39 (1st Cir.

2021); see also Cleberson Oliveira Gomes v. Patricia H. Hyde, et al., 1:25-cv-11571-JEK, Doc.

* Matter of Q. Li does not apply in Ms. Diaz Martinez’s case because, as explained above, upon her arrival
into the United States, DHS opted to detain her under INA § 236, and not under INA §235. Unlike the
respondent in Matter of Q. Li, who at the time of her arrest at the border was released on parole under
INA § 212(d)(5)(A), Ms. Diaz Martinez was released on her own recognizance pursuant to INA § 236. As
Matter of Q. Li makes plain, “[t]he only exception permitting the release of [noncitizens] detained under
section 235(b) of the INA, 8 U.S.C. § 1225(b), is the parole authority provided by section 212(d)(5)(A) of
the INA, 8 U.S.C. § 1181(d)(5)(A).” Matter of Q. Li, 29 1&N Dec. 66, 69 (BIA 2025); see also Matter of
Cabrera-Fernandez, 28 1&N at 748.

11



19 Filed 7/7/2025 (Kobick, J. 7/7/2025), Exh. 8 (“At that hearing, the government will bear the
burden of demonstrating that Gomes poses a danger to the community or a flight risk.”). The
government must either “(1) prove by clear and convincing evidence that she poses a danger to
the community or (2) prove by a preponderance of the evidence that she poses a flight risk.”
Hernandez-Lara, 10 F.4th at 41. In determining whether a noncitizen poses a danger to the
community, the government is far more equipped than a detained noncitizen to meet the burden
of proof on the question. See Velasco Lopez v. Decker, 978 F.3d 842, 852-3 (2d Cir. 2020) (In
determining whether Velasco Lopez was a flight risk nor a danger to the community the
“[g]lovernment had substantial resources to deploy includ[ing] computerized access to numerous
databases and to information collected by DHS, DOJ, and the FBI, as well as information in the
hands of state and local authorities™).

Additionally, it is contrary to the public interest to place the burden of proof on the
detained noncitizen because of the risks and costs for noncitizens. See Hernandez-Lara, 10 F.4th
at 33. These risks include “needless detention [and consequently]... substantial social and
financial costs” to the individual and their families. /d. Here, Ms. Diaz Martinez’s physical and
mental health were severely impacted as a result of her detention. She was unable to
communicate with counsel, and her physical and mental health suffered substantially. She and
her family also faced “social and financial costs” as a result of her detention. Ms. Diaz
Martinez’s United States Citizen husband fell into a deep depression and his lights and gas were
turned off. See generally Affidavit of Wiliz De Leon Cordero, Exh. 6. Ms. Diaz Martinez’s step
daughter also suffered as a result of Ms. Diaz Martinez’s detention; her school called a

psychologist to check on her mental health. See Ambar De Leon’s Letter of Support, Exh. 7.
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IV.  Finally, Respondents misunderstand the ruling in Thuraissigiam

The Respondents use DHS v. Thuraissigiam to justify the unlawful detention of Ms. Diaz
Martinez; however, they misunderstand this ruling. DHS v. Thuraissigiam, 591 U.S. 103, 140
(2020). The District Court for the W. D. of Washington in Padilla described how Thuraissigiam
was not about due process rights in a detention claim. See Padilla v. U.S. Imm & Customs Enft,
704 F. Supp. 3d 1163, 1171-2 (W.D. Wash. 2023). As the District Court reasoned, the Court in
Thuraissigiam only decided the question of the Due Process Clause’s applicability in the context
of someone seeking admission, not in the context of someone seeking a due process right to be
free from detention. See id. at 1170 (asserting that Thuraissigiam’s holding is “necessarily
constrained to challenges to admissibility to the United States.”); see also Thuraissigiam, 591
U.S. at 107 (holding that a noncitizen “at the threshold of initial entry” does not have any greater
rights beyond administrative review under the Due Process Clause). The District Court
concluded that Thuraissigiam did not foreclose the Plaintiffs’ due process claim because the
class plaintiffs in Padilla “do not challenge the admission process in any way or assert a right to
remain in the United States. They merely seek a chance to apply for release on bond pending
resolution of their bona fide asylum claims that remain to be resolved in standard removal
proceedings.” See id.

Ms. Diaz Martinez clearly established a domicile in the United States and is not subject to
the decreased due process rights of a noncitizen who is initially entering the country. She
satisfies both the criteria necessary to establish a domicile: she is physically present in the U.S.
and has an intent to remain indefinitely. 8 C.F.R. § 213a.1; White v. LN.S., 75 F.3d 213, 215 (5th
Cir. 1996) (“To establish domicile, one must show: (1) physical presence within the United

States; and (2) intent to remain in the United States indefinitely.”). As a result, she is not

13



subjected to the limited due process rights of a noncitizen who is “at the threshold of initial
entry.” Thuraissigiam, 591 U.S. at 107.

Thus, this Court is not constrained in its authority by the decision in Thuraissigiam.
Thuraissigiam does not apply to immigration detention. Ms. Diaz Martinez’s case is also distinct
from Thuraissigiam as she is not a noncitizen “at the threshold of initial entry.” /d. In the case of

Ms. Diaz Martinez’s unlawful detention, release was the appropriate remedy.

Conclusion
For the foregoing reasons, the Court should not reconsider its decision.
Respectfully Submitted

For the Petitioner

/s/ Derege B. Demissie

Derege B. Demissie

DEMISSIE & ASSOCIATES, P.C.
88 Broad Street, Suite 101

Boston, MA 02110

(617) 354-8833

BBO#637544

/s/ Sarah Sherman-Stokes

Sarah Sherman-Stokes
Boston University School of Law
Immigrants’ Rights Clinic
765 Commonwealth Avenue, Room 1302F
Boston, MA 02215
T. 617-358-6272
BBO # 682322
Dated: July 9, 2025
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1 amumabd: 10 bwate the quote 1IHS agrbated 8o Afatter of Wamgabar, oreven amdhimg simalar
to i, amywhere 1 thal deckin.  Norwas [able o find 8 amavhere ebe. And whike § B possible
that nuthoray for the proposion IS pus forvard exsts  somewhere - notwithstanding  the
Booard’s own mdependent delegatiom  of mihoniy  from the ASomey Ceneral see B CFR
§ 1003 1{dyikdE)—] have nod foumad that, either.,

DHS ako chmmed thal “fa oral argenent befire the UL, Suprene Coart, Sobctor General
Predogar reterabed the Depatiment of Juslce's pestion that [N A § 236 & an appropriate means. of
release for noncilizens who entered the Undled States withoul  mspection. See Tr. af Ovad A au
A= 57 (IDHS Hr. at 10 n¥)y What the Solcdor Ceneral actually sael was “I¥05 S bog-stand ing
mlerpretation Pas been that 12260a) [INA § 236a)] apples 10 those who kave crossed the hopder
between ports of eniry and are shorthy thereafler apprehended,”  Tresorpt of Cral Argament  at
4445, Buden v Tewvas, 142 85 Co 2328 (2021) (Moo 21-934) (enphase added)  She then
eiphasied that i kas been “the agency's conssient micrpretstion” [ at 45, Howewer long-
slandige, and regandless of whether the Sobepor Gemeral mentone 4 during oral argunent . the
Supreme Cowrd, none ol IM%% legal miapretatioms can bmd the Board or Invrepration Judges,
See INA § 103MgX2), BUSC.§ 1103(gNT1

AILA Doc, Wa, 33100604, (Fosted 10/16/23)
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NOT FOR PUBLICATION

LS. Department of Justice
Executive Office for Immigration Review
Board of Immigration Appeals

MATTER OF:
FL‘-HE-I | Jl,_'u-nsl ] E@!%EHHD
Respondent

ON BEHALF OF RESPONDENT: Ling Li Esquire

‘ IMN BOND PROCEEDINGS
On Appeal from a Decision of the Immigration Court, Conroe, TX

- Before: Goodwin, Appellate Immigration Judge; Pepper, Temporary Appellte Immigration
Judge; Crossett, Termporary Appellate Immigration Judge'

Opmion by Appelate Immigration Judge Goodwin
GOODWIN, Appellte Immigration Judge

The respondent appeal from the Immigration Judge's bond order dated September 5, 2023,
denymg change m custody status. The Immagration Judge ssued a bond memorandum exphining
his decision on September 19, 2023, The Department of Homelind Security (“DHS") has not
responded to the appeal The appeal will be sustamed, and the record will be remanded.

We review the findings of fact, mchiding the determination of credibility, made by the
Immigration Judge under the “clearly emoneows” standard. 8 C.F.R. § 1003.1{d)(3)(i). We review
all other Bsues, nchding Bsues of lw, dscretion, or judgment, under the de novo standard,
& CFR § 1003.1{d)(3)i.

The respondent is an applicant for admission, who on or about July 12, 2023, entered the
United States withow! inspection, and was apprehended between ports of entry shortly afler
entering (1) at4). See section 235(a)(1) Of the Immigration and Nationality Act (“INA”), 8 U.S.C.
§ 1225(a}1). On the same day, July 12, 2023, DHS ssued & Netice to Appear ("NTA")
commencing removal proceedngs under section 240 of the INA, 8 US.C. § 1229 (1) at 4).

The Immigration Judge determined that the respondent was subject to mandatory detertion
under section 235(b)(2) of the INA, B US.C. § 1225(b}2), and denied the respondent’s request
for a change | custody stans based on a lck of prsdiction (10 4-5). On appeal, the redpondent
argues that the Immigration Judge had jurisdiction to redetermme custody stahs because the
statutory scheme governing his detention is section 236(a) of the INA, 8 US.C. § 1226(a)
(Respondemt’s Br, at 3-9).

! Temporary Appellte Immigration Judpes si pursuant to appointment by the Anomey General
See genevally & C.F.R. § 1003.1¢a)1), (4).
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Specifically, the respondent contends be & not subject to mandatory detention wmder sections
235(bX1) or (b)2) of the INA, 8§ U.S.C. §§ 1225(b)1)-(2), because he was never plced in
expedited removal proceedings, he was not “transferred” from expedited removal proceedings into
removal proceedmgs upon a credible fear determimation, nor was he found not to have a credible
fear of persccution (Respondent’s Br. at 3-9). Instead, DHS opted to place him directly into
removal proceedings under section 240 of the INA, 8 ULS.C. 1229 (1 at 4; Respondent's Br. at
9).2 See Matter of E- R- M- & L-R-M-, 25 1&N Dec. 520, 521-22 (BIA 2011) (explining that it
& within DHS' discretion 10 process noncitizens described m section 235(b) by either placing them
mto section 235 expedited removal proceedings or plicmg them directly mio section 240 removal
proceedmngs).

The Inmmgration Judge would have heked jurisdiction 1o redeterming the respondent’s custody
status if DHS had ever placed the respondent m expediied removal proceedings.  See Jernings v.
Rodriguez, 138 5, Ct, 830, 837 (201%) (exphining that an apphcant for admission & subject o
mandatory detention when he or she has been contmuously m expedted remowval proceedings);
Matier of M-5-, 27 1&N Dec. 509, 510-12 (A.G. 2019) (requring mandatory detention of
mdnviduals plhced in expedited removal proceedings and kter transferred fo full removal
procesdings). This s not the case here. As the respondent was placed n section 240 removal
proceedings at the inception of procesdings, he 5 not subject to mandatory detention.  See
generally Matter of Cabrera-Fernandez, 28 1&N Dec. 747, 747-48 (BIA 2023) (dscussing the
operation of the detention schemes under section 235 and 236 of the INA for amming  noncitizens
and noncitizens who entered without mspection and apprehended pear the U.S.-Mexico border).

The procedural posture and facts of the present matter are analogows with those o Marter of
oS-, 23 1&N Dec. 572, 572-76 (AG. 2003), where the Attomey General reviewed ebgbilay for
release from custody umder section 236(a) of the INA, & US.C. § 1226(a). Moreover, the
respondent does not fall within the chisses of persons for whom Immigration Judges are prohibited
from redetermining the conditions of custody, See 8 C.F.R. § 1003 100 2N A)-(E).

Therefore, we will vacate the Immmgration Judpe's September 5, 2023, decison and remand
this matter for further proceedings consstent with the foregomg  In remanding, we cxpress no
opmion as to the ultimate owicome of the proceedmgs.  Accordmgly, the following orders will be
entered.

ORDER: The rmespondent’s appeal &  sustained and  the Inmigration  Judge's
Seplember 5, 2023, order & vacated.

FURTHER ORDER: The record & remanded for fimher proceedngs consistent with the
foregomg opméon and for entry of a now deckion.

 The Imemagration Judge's factual findings in the Bond Memorandum, the respondent’s
comentions on appeal, and the factal abegations in the NTA and its date of Bsuance mform us
that the respondent was never placed m expedited removal proceedings.

Cite as: Appeal ID 5454441 (BlA Dec. 14, 2023)
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NOT FOR FUBLICATION

U.5. Department of Justice
Executive Office for Immigration Review
Board of Immigration Appeals

MATTER OF:

i S FILED
rb : | i Ot 17, 2023
Respondent

ON BEHALF OF RESPONDENT: Siovhan 5. Ayal, Esquire

IN BOND PROCEEDINGS
On Appeal fiom a Decsion of the Immigration Cowrt, Tacoma, WA

Before: Borkowski, Temporary Appellate Immigration Judge'

BORKOWSKI, Temporary Appellate Immigration Judge

The respondent appeak from the [mmmgration Judge's Awgnest 1, 2023, deckion denymg his
request for a redetermination of hs custody status. We will sustain the appeal and remand the
record for fisther proceedmgs and ssuance of a new deckion

We review findings of fact determined by an Immigration Judge, nchiding credibility findings,
under a “clearly ermoncous” standard. & CFR § 1003, 1(d}3M). We review questions of law,
dicretion, and judgment, and all other sues n appeaks from decsions of Immigration Judges
de novo. 8 CF.R. § 1003, 1{dW 3.

The Immigration Judge denied the respondent’s request for a redetermination of his custody
stais on the prounds that she beked jusdicton owver the request (I at 2-4).  The
Immigration Judpe reasoned that the respondent & an apphcant for admission as defimed at section
235(b)1HA) of the Immigration and Nationality Act (“INA™), 8 US.C. § 1225(b)1XA), and
therefore subject to the mandatory custody provisions at § 235(b)2KA), BUS.C. § 1225(bW20A)
(L at 3-4).

Under our de novo review, we hold that the lmemgration Judge ermed m determming that she
did not have jurisdiction ower the respondent’s request for a redetermimation of hs custody status.
Section 235(b) LAY ofthe INA, BUS.C. § 1225(bX1WA), applies to "arriving abens,” and deems
them to be “apphcants for admission.™  See Matter of E-R-M- & L-R-M-, 25 1&N Dec. 520, 525
and n 4 (BLA 20011) ("Under secton 235(a)(1) of the Act, arming aliens are ‘deemed’ w be
applicants for admission.™).

! Temporary Appelate Immigration Judges sit pursuant 1o appoitment by the Anomey General
See generally § C.F.R. § 1003.1(a)(1), (4).

Cite as: Appeal ID 54459981 {BIA Oxct. 17, 2023)
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The Notice 1o Appear ssued by the Department of Homelind Security (“DHS™) did not charge
the respondent as an amiving aben, howewer, but as an “aben[] presem withowt permission or
parcle,” under INA § 212(aN6MAN0) of the INA, & US.C. § 1182(a}6)AND (U at 1). Thus, the
respondent & not an arriving alien, and & not subject 1w the mandatory custody proveons of
INA § 235(b)2)A), 8 US.C. § 1225(b)2NA). Thus, the Immigration Judge erred in determining
that she did not have jursdiction over the respondent’s request for a change n hi custody status
(1] at 2-4).

We ako hold that the liw of the case directs that the Immigration Judpe has jurisdiction to
determine  the respondent’s request for a change n his custody states, The electronic records of
the Executive Office for Immigration Review reflect that on August 23, 2023, the Board ssued a
decsion on the respondent’s appeal fiom a May 15, 2023, Inmmgration Judpge decsion demying a
request for change m the respondent’s custody status on the grounds that the Irmmigration Judge
beked jusdiction? The Board's August 23, 2023, deckion remanded the record for the
Ilmmigration Judge to conduct a bond hearmg and ssue adecsion that addressed relevant custody
factors, inchuding the respondent’s fight risk (BLA at 1-2, Aug. 23, 2023).

Thas, we will remand the record for the Immggration Judge to conduct a bond hearmg pursuant
to the Inmigration Judpe's authorty under INA § 236(a), 8 US.C. § 1226(a), and 1o Bsue a
decsion adjudicating the respondent’s request for a change in his custody status,  Accordingly, the
following order will be ssued.

ORDER: The respondent’s appeal & sustamed, and the record & remanded for fimher
proceedmgs m accordance with the foregomng opmon and ssuance of a new decsaon

1 The May 15, 2023, deceion was Bsued by an Immigration Judge in Oakdal, Lousiina.
Veme i these proceedmgs  was  subsequertly changed 10 the Tacomm, Washington
Immigration Court (1J at 1-2),

Cite as: Appeal ID 5449981 (BIA Oct. 17, 2023)
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Oiwsira Gormes v. Hyoe ol & Do, 189

UNITER STATES THSTRICT COURT
DISTRICT OF MASSACHUSETTS

CLEBERSON OLIVEIRA GOMES,
Potitioner,
v,

PATRICIA H HYDE. New Englansd

Ficld (Fice Director, ULS, lmmigrakion
and Ciumtoms Enforcement; MICHAEL
KROL, Special Agent, Homeland Security
Investigations, U8, bnmigration amd
Customs Enforcement; TODT M. LY ONS,
Adcting Dhrector, U5, Immigration and
Cusiomis Enforcement; RRISTI NOEM
L8, Beeretary of Homeland Secuarity,

Mo, 1:13cv-11571-JER

Hespondents.

i e e e . e e e e e e i e

s ot L1 i1
PETITION FOR A WRIT OF IIABEAS CORPLS
KOICK, 1.

Fetitioner Cleberson {ivema Comees, a cilkeen of Bragal, has filed a petiteon for @ wnt of
habess compus umder 28 U150, § 2241 seeking an order of immediate relemse from detention, In
Mgy 2024, (romes was amrested and detnimed by U5, Customs amd Border Protection ("CHP7)
afficers after arossing imto the United Siates between ports of entry. CHP reéleased Gomes on an
Oriker of Becogmizance and thereafler filed o MNoedice o Appear in the Chelmsford Emmigration
Coun, thus commencing removal proceedings againsi him ander 8 ULS.C § 122% For over o
venar, Gomes sbaded by the conditions in the Order of Recognizance and resided i the United

Sintes.

Dockas Jushia com
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O May 2%, W25, following a scheduled hearing in Immigration Courd. L8, Immigration
and Customs Enforcement (1CE™) officers arrestod Cromes pursuant 1o a wanrant and ordersd him
detzined under & ULEC. § 1226, Section 1226{a) establishes a discretionery detention framsework
for nonciiizens who are “amresied and detsined™ “[ojn a warran iseed by ihe Attormey General ™
Monerrens detained usder Section 12264a) have the nght to nequest a bond hearmg belose an
Immmigration Judge, ab which the govemment bears the burden to prove thal contimued detention is
Justified. After Cromes requested a bond hearing, however, the govenmaent claimed for the st
timse that e ix instomd detained under 8 US.C. § 1225{b)2) and tineligiile for bond. In comntras
wilh Section 12264a)" discretionary dateation schane, Scction 1225bY2) mandates detention il
an immigralen officer dotermines thal a nonciizzen seekmg admizsion 1o the Unibed $tales = nol
clearly and bevond a doubl antitled 1o be admitied. Agreeing that Gomes is detained under Section
TI2HBKZ) the Immigration hudge doemed him meligible for bond.

Chomes” petition for a wiil of habeas corpus conlends that be 1= not lawfully detained under
Bactvon 1225(b) He requests thal the Courd order has smmedinte release from detentian or, in the
allemative, hold a bond hearing. The govermment responds that alhough Comes is i removal
proceedimgs and was amested on a wammamt citing Section 1226, Gomes is, and has always been,
suhject 1o mandsiory defention under Section 1225(b3( 2} Showld fhe Cowri conclude that Gomes
s detnined under Section 1226 rather than Section 1225(b) 2}, however, the govenmenl contends
that the Immigration Cowr should determene in the first mstance whether hie should be relensed on
hond,

Cromes” statubory consiniclion better aligns with the texd of Sections 1225(b) and 122346 and
better harmonizes the two statutes, The govemment's imerpretation contravenss the plain fest of

Section 12204a) and would render superflisows Section 12360¢y which mandates the detention of
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certain noncitizens amnd s the sole exceplion fo Section 1226{a)'s discretionary frameworl,
Becasuse Gomes was arrested on o warramt and osdered detained wnder Section 1226, his detention
eontinses 0 he povemed by Section 12260205 discretionary framewoerk, Gomes™ petition will
acgordingly be granted, amd the govemment respondents will be ordered fo provide him with 2
bond hearing belore an Immdgration Judpge. A1 that heanng. the povemment sill beer the burden
af demonsrating that CGomes poses a danger 1o dhe commisnity of a Might risk
BACKGROUND

1L Sistetory snd Regoluiory Frumeworic

Two stafules principally povem the detention of noncitizens’ pending  removal
procecdings: 8 U1.5.C, §§ 1225 and 1226.7 Section 1225 applics 1o “applicants for admission,” who
arg, s relevam here, nongitizens “present i the United States who [have] not been admitied.” &
US.C. § 12250} 13" ANl applicants for admission must be imspected by an immigrstion officer.
Id, B 12250aW3) Cenzan applicants for admission are then subject o expedited removal
procecdimgs. See 8 ULS.C, § RI2NbKI Y Dep T of Homelmod Sec. v, Thireiesigiom, 581 1.5, 103,
TOB-0r (20200 In otler cases. if the oxamsiniag mmigration officer detemiines that an applicant
fior sdmission i not “clearly and beyond & dowubi entiiled o be admitied,” Section 1223} 2)
provides that ihe applicant for admission “shall be detainad for” standard removal proceedings.

SLL5.C. § 1225(bN2NAY, see Jerurings v. Rodvigues, S83 LS. 281, 287-88 (20181 ' A noncilizen

¥ The terms “noncitizen” ard “alien™ are usad imerchangeably theoughout this Order.

! Anciber statute, 8 U150, § 1231, poverns the deteniion of nencitizens whe have been orderad
remeoved

* In the immdgration comiext. the ferm “sdmission™ means “the lewil ery of [an] alicn into
the United Siates aller mspection and auibonzation by an mmigration. offecer.” 8 LLS.C
B 110K 13HA)

1 Standard removal proceedings are poverned by & USC. § 1229, and they involve “an
evidentiary heanng before an immigration judge”™ &1 which the nonatizen “may attempt to show

3
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detsined under Section P25 2 ) muy be relessed only if he is paroled “for urgent humanitarian
reasons or significam public benefit” under & USC. § 11RNd) 30 A). Jennings, 583 115 a1 500
i(“That cxpress exeeplion o detention mmgplics that there are mo orfer circumstances urder which
aliems detained under § 1225b) may be released.™),

Whereas Section 1225(b) “awhonizes the Government lo detain certain aliens seeling
aclniszion infe the country,” Section 1226 “auhorizes the Government fo defain certain alicns
ailready in the conntry pending the oweome of removal procesdmgs.™ fal ai 289 (emphases added),
Section 1226(4) establishes a discretionary detention framewark for noncilipens arrestad aml
detained “Jojn a wamrant ssusd by tbe Atlemey General™ For such individiaals, the Atomey
Ciereral {13 “may continue 10 delain the arrested alien,™ (2) “may relexse the alien on . . . bood of'
al least 51,500, ar (3) “may release the alien on . _ . conditional parole.”™ 8 US.C. §§ 1226{a¥ 1)
(2} The arresting mmigration office makes an matial custody detenmination, bt nonerizens have
the right 1o regquest a custody redetemuination (Le., bond) hearing before an Immigration Judge.
See ® CFR. §§1236.1(c)8) (d)1). Hond may be demied only if the government “either
{1y provefs] by clear and convincing evidence that [the poncitizen] posex a danger o the
communily or (I} prove[s] by a prependerance of the evidence that [the noncitizen] poses a flight
nisk.” Mermandis-Lara w Lpoas, 1 F.ddh 19, 40 (1= Car, 2021)

In addition to bood, the govemmenl may relesse o nonciiceen detamed under Section
1226{a) on an Ovder of Recognicance, which is a form of comddlional parole, See & LLS.C
B 12Ny Maner of Cabrera-Fermmdez, 3L & N Dee. 747, 747 (BELA. 2023) (“The

reapandents were | . released on their own recognizance pursuand to IS conditional parole

that he or she should not be removed,” Thuraisogiam, 591 ULS, at 108, These procesdings
commence when a charging document, called a Notice te Appear, is filed i Immvigration Courl. £
CER § 1003 14a), see RULAC, §122%
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sutherity under . .. 8 ULE.C. 8 1226(a)2NBN. |7 Oriego-Corvantes v, Crovzales, 301 F.X T1LL
1013 (Wb Cir. 2007) (“h s apparent that the [povernment] used the plrase ‘release on
recogniancs” as apather name for “conditional parale” apder § F23600" ) Cmc-Migred v Holder,
630 F3d 189, 191 (2d Cir. 2011) (similar).’

Section 1226(c) is the sole exception to Section 11260a)': discretionary detention
framework. See 8 L5, § 12360a) (“Exoept as provided in subsection (¢]. . . the Attomey General
oo meayTR ol § 12260 1) (Tiee Artormey Ceneral shall take into eustody any alien who ., .7
{emiphasis added)i. Until recently, Section 12264¢) reguired the detenlon of nomcilizens who are
iesdimissible or deportalde because they have commitbed or beon sentenoad for certain crmitmal
alfenses, or because they are alTiliaed with tamons groups or activities. See i 55 12260c W 1A
{13}, Throwgh the Laken Riley Act, enscted in Janusry 2025, Congress expanded Section 12264¢)"s
mandatary detention reguinement 1o a pew calegory of moncitizens, bul snly where two ariteria ane
met. See Pub. L. No. 1191, § 2, 139 Stat. 3, 3 (2025) (adding 8 U.S.C. § 1226(cX1 NE)L Under
Section §126(c) 1KE), the Atlorney General must also detain a noncitizen il he (1) is inadmissible
becamse he ix present in the Unifed Stales wathoul bemg admdted or paroled, ® LLEC
& 1ERNa)6N A) obtaineed documents or admession through misrepresentation or frasd, id
B VIRNap6NCY or lacks valid documentntion, id § IEXNal7Tk and (§ip "is charged wath, is
arrested for, s convicted of, adnits having commted, or admis commiitting acts whach constitue

the essenfial elements of any barglary, thefi, larceny, shoplifting. or pssaalt of & low anforcement

* The sample Order of Becognizance posted on 1CEs website indicates that i1 is ssued in
accordance with & 1150, § 1226 See ULE, Dep’t of Homeland Security, ULS, Immigration aml
Cuslonns Enfarcernent, Chroker o Releare ar Hecogmizance,
bt pesc/ wewow e o doelib detention 'checkin]_ 3204 OREC. pdf,
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officer offense, or any crime that resulis in death or seriows bodily injury o another person” &
LLE.C. 85 12260c) U HE Xi}(ii)
L Factusl Backgreund,

Ciomes is o native ond citizen of Braxil. ECF 1, 91; ECF £ 97 On May 12, 324, he
entered the United States and encoumbered CHP officers near the southem border, m the area of
Calexico, Califoenia, ECF 1,9 15 ECF & 9 & The officers smested Chomes withoul o wanmanl and
detmined him becanse he did nid possess a valid immigrant visa or ciber valid entry documend,
FCF %, 1 89, 5w ECT 1,1 1, Lnter ihat day, CHP isswed Gomes a Motsce (o Appear that charged
ki with heing insdmissible under 8 U.8.C. § 1182(aK6H AN and released hins on an Oeder of
Recognizance. ECF & 99." On May 13, 2024, ICE filed the Notice 1o Appear in the Chebnsford
Immigration Court, thus commencing standard removal procesdings ngainsi him under 8 1L.8.C,
§ 122% ECF & 9 [0 ECF 14 [Notice 1o Appear).

Approximately ong vear loter, on May 29, 2025, Gomes appeared in the Chelmesford
Immyigradion Court for & removal hearing. ECF 193, ECF 8.9 11, At the hearing, ¢ounsel for WCE
made an oral meotion to teminate the procesdings Tod purposes of placiing Gomes in expedited
remewval procecdings, ECF 1.9 4, ECF 8.9 11: ECF 13-4, The Imawigration Judge declined 1o rule

" Bection 1182(aM6H AN reads i full: “An alicn present in the United Stafes wilhoul being
admitted or paroled. or whe arrives in the United Stafes &1 any time of place odlser than as
designated by the Atlomey General, is insdmisible.” 8 V5.0, § VENaN6ANIL

" "The government contended al the hearing that it should not have released Gomes on an Order
of Recognizance because he had bem amested withow a warrant and was therelone subject ty
mandxiory detention under Section 1225(b} 2y CHMs decision fo conditienally parele Gomes
under Section 1226(a) appears o have neventlisless been consistent with its longstandang practice
of conditionally paraling nencilizens armested without & warrant near the bonder, See Trasnscript of
Cral Argimment, al 44:24-45:2, Biden v Texar, 597 115 THS (2022) (Ne. 21-054) {Solsitor
Gieneral representing that “DHS"s long-standing inberpretation has been that 1226(a) appliss to
those who have crossed the horder beween ports ol entry and are shorlly  therealler
apprehended. ")
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on the aral medion ai the hesring. See BCF 1% 6 She instead gave Gomses fen days to respond o
the metkon ard set a new hearing for December 4, 2023, Jal see BCF 2,9 11 ECF 13-4,

Alsar o May 19, 2025, [CE oblainsd & warmnt for Gomes" smest, which stated that it was
issued under 8 UL8.C. 88 1226 and 1337, ECF 8,9 12; ECF 13-3 {warrant). ICE ofTicers amesicod
Giomes. parsuan (o that warranl as soon a8 he exited the Clelmslond bamagration Count. ECF 1,
9T ECF &9 12: BCF 13-5 at 5. Laier that day. ICE issued a Notice of Casioady Determination,
wikich stated that Gomes was detained “[plursuant 1o the sutherity contained in section 236 of the
Imimigration and Nationality Act”—Le., pursaant to ¥ U 5.C_§ 1226, ECF 12-2.%

Crnmes = currently detamod al the Plynsouth County Correctional Facility i Plvmeuth,
Massachusens, ECF 5 9 13, He requested a bond hearmg before an bnmaigration Jwdge, which was
held on June 12, 2025 Sge ECF 13-1; ECF 13-5, af 1: 8 C.FR § 1236 1{d) 1} The govemmen
il vt sk g justify Comes” detention al the hearmg by arguing thal be posed a danger to the
communily or a Might risk. See Hernondez-Lara, 10 F.dth at 41. Citing a recent decision issued by
the Board of Immigration Appeals (“BIA™), the govemment insiead argued that Comes i
categorically ineligible for bond because he is delained under Section 1225(b)2) rather than
Section 1226{a). See ECF 135, at 2 (citing Matter of (). Li, 29 1 & N. Dec. 66 (LA, 2025)). In
Maadter gf O, i, the A held that “nn spplicand for admassion who is smested and detained withoual
& warrant while arriving in the United Siates . . . and subsequently placed in removal proceedings
is detnimed under ., R LS C. 1225(b), and is meligible for any subsequent relesse on bord under
G BUAC BIX2EE"EYE & N Dec. sl 69, The Immigration Judge denied Cromes” requesi for

¥ In his declarstion, ICE Assistant Ficld Office Director Keith M. Chan asseris that “Jojn kay
29, 2025, ICE detained [Ciomes] pursuant 1o its awthority [under] % U.5.C. § 1225(b).” ECF &,
112, The Court does not eredit this assertion. The assertion is i the nature of & legal conclusion,
ned a facl, and in any event is contradicted by the Natice of Custody Determination completed by
the ICE officer who ordered Gomes detained, See ECF 13-2.
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bond later that day, statimg only that *[pler Matier of (3 Li, [Gomes is] not eligible for bond." ECF
131 (italica added). Gomses” rempoval proceedings remain pending in the Chelmasfond Immigration
Cowrl, ECF &7 14,

O May 30, 2025, before he had heen dended bond by ilse Imigration Jodge, Gomees fiked
a petiticn for habeas corpus pursuant 10 28 LLSC. § 2241 in this Coun. ECF 1. The petition alleges
theat iz detention violstes the Dise Provess Clawse of the Fifth Ansendnsent amd Federal manigration
sladutes, S dol 99 19-24, Gomes names a8 defendams the following individeals in their official
capaciiies: Patricia Hyde, the New England Field Office Director Tor ICE: Machae] korol, the New
England Spocial Agent in Charge for Homeland Seaimty Investigatsons For FOE: Todd Lyens, fhe
Acting Derector for ICE; and Knsti Noem, the U8, Searatary of Homeland Secunny. fol 9% 13-18,
Afler receving the governmenl s response to the pelition, ECF 7, and Gomes” reply, ECF 13, the
Court leld a hearmg and ook the petdton under advisensenl, BCF 16, Al the Court s mvitalion,
the partics submitted supplemental briefs after the hearing, ECF 17, 18,

BESCUSSION
I Exhaustion of Admintstrative Remedics,

This Courl has jurisdsction to review habes petitions filed by immigration delainss who
assent that they anre “in custody m violation of the Comstitsion or Laws or treatics of the United
Snapes” 2R LLS.C. § 2241(eu 31 The govermment docs nol contest this Court's jurisdiction, but i
contends that Crames” challenge 1o his detention is prematuse because he has mof yet exhausted his
adminrstrative remedics by appeabing the Immigration Judge's demal of his regquest for releaso on
Bond 1o the BLA

“There are twa spectes ol exhaustion: sautory amd commen-law." Hrfe v Garfard, 22

Fodth 2608, 255 (1st Cir, 2021 “The formier deprives a federal coun of jursdicteon, while the labter
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‘cedes discretion to a [federal| coart o decline the exercise of jurisdiction.™ fd (quoting Amere
v Partners Healtheare S Tec, 835 F3d 167, 174 (Is Cir. 2016)). Becanse exhausiion is not
regpeired by statuie in this context, the govemment's exhaustion anguement is measured against the
“mivore permassive” commeon-law exhaustion standard, fol 1 236, see Porele-Gonzmler v See 'y af
g Nevy, 100 F3d 74, T3 Qs Chr. 1997 (<[ Clourts have more latitude in dealing winls exhaustion
guesstions when Congress has remadned silent. ™)

While “1he exhaustion docirine ondinarily “serves e win purposes of prolecting
administrative agency suithority and prometing judicial eificiency,” and, thus, should custonianly
be enforced.” tere are “‘cincumstances m which the miterests af te ndividual weigh heavilly
aging requiring  adminsrative exhauston.”™ Poraladenzale:, 109 Fid a1 77 (quoting
MeCarthy v Madigan, 503 U5, 140, 145, 146 (1992)) As relevant here, “a courl may consider
relaxing the [exhaustion requircment | when unrcasonable or mdefinie delay twestens umduly o
prejudice the subsequant bringing of a judicial sciin.™ fd. “And, relatedly, i the situstion = such
thai “a particular plainbll may sulfer ireparnble hamm i unable to secure immediate judicial
consileration of his claim,” exhausstion may be excused even though “the administratve
decisionmaking schedule is otherwise reasonable and definite, ™ fa (guoting MeCarthy, 503 108,
ai 147y [meparshle hanm may he estahlished where o petitsoner will be incarceraled or delnined
pending the exhaustion of sdministrative remedies. See Frite, 22 Fdth at 256 (| Ejxhnstion
mvight mot b reguired i [the petitioner] were chalbenging her mcarceration . .. of the ongeing
deprivation of some other liberty imeres). ™ (quoting Sais v Warh, 801 F.2d 4632, 468 (DU, Cir,
19861,

Waiver of the exhastion reguiremsent = waranted here hecause Gomes is likely to

experience irmeparable hsmm il he is unable 1o seek habeas relicl wntil the BLA docides an appeal
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of his request for relesse on bond. According to data relessed by the Execwiive Oflice for
Imamvigration Review, the average processing time for bond appeals exceeded 2040 days in 2024,
See Rodrigues v Bosock, --- F. Supp, 3 —, 2025 WL V193850, & =5 (W.DL Wash, Apr. 24,
20225, The lenmigraiion Jedge demicd Gomves” request For relense on hond on June 12, 2023, See
ECF 13-1. Assuming thee BLA is procesing appeals o the same rabe a5 last vear, Gomes” appeal
il Tikely not be resolved until 2026, giving nse to the possibility that he would colure several
additional months of detestion thal may be unbawil. Such a prolonged loas of libeny woukl,
these arcumslanes, condilule irreparable harm. See Sois, 8901 F.2d a1 468

Many of the peliey concems anmmating the commmon-law exhastion requirement ane,
mareover, absem bere. An Inmigration Judge has already considered and denied Giomes® bomd
requeest. O Hrito, 22 FAth st 255-56 (requining exhaustion where, ameng other things, the
petitioners  [aled <o raise dher allematives-lo-detention claims  befome their  respective
[immigration judges]} That demal was based on a legal conclusion regarding the miteraction
hetween Section 1225(b¥2) and Section 1226, ned on any factm] determimations particular ko
Clomes” case. And, in any event, the underlying factual record is siraightforward and undisputed.
EF Mo arthy, S03 11,5, s 145 {exhaustion requirement promoles judicial elficiency by creating
“a useful record for suhsequent judicinl considerntion, especially ina complex or technicnl Taciual
comdext”L In these circumstances, where Comies” likerty imterests “*weigh heavily agamst
redquinng sdministrmtive exhaustion,™ waiver of exhaustion is warmanled, Portele-Clonceles, 109
Fid m 77 {quoding MeCarthy, 503 ULE, &t 146) see alsa, eg.,. Fillalig v Sesnons, Mo, [ T-ev-
OSFLLHE, 2007 WL 4355182, at *3 (N12, Cal, Oct, 2, 2017} (| Tk potentinl for immeparable
harm to Petiteoner, in the form of contimesd unlawlul demial of bond hearings for potentially four

monilbs of more, persuades the Court that wabver of the exhanstion requirement is appropriste i
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the mstam ease.” {quotation nearks and beackets omitied)), Rodrigyes, 2025 WL 1193850, 21 * 10
(similar) (eollecting cases).
L Lawfulness of Detention,

The central question posed by Gomes™ habeas petition i whether be s lmsfully detainad
under Section 1225(bH 2}, as the government now conlends, or is mstead subjed to discretionary
detention onder Section 1226(nL = the govemmen! represemied in s Motice of Custody
Determination. Section 1226(a) “authenizes the Goverment b detain certain aliens already in the
country pending the outcome of removal proceedings,” Jenmimgs, 583 115, at 289, and it applics
when a noncitizen s “srrested snd detaimed™ “[a]n 8 warram issued by the Attomey Geeneral,™
RULEC §123(ak That is precisely what ocowmred bere, In May 2024, CRP conditionally panobed
Ciomes into the Ulnited Sintes om an Order of Recopnizance msued under Section 1226(2), See ECF
B0 00 Mawrer of Catergra-Fernondez, 28 L & N Dee, at T47, Guomies then resided in the coumbry
for aver o vear ail, on May 29, 2025, he was amrested om a warrant jssned parsgant 1o Section
1326, See BCF £, 9 12 ECF 13-2, Following that asrest, Gomses was ondered detained, agaim
purseanl to Section 12260 See BCF 13-2. Gomes thus angues thal becaise he was arrested aml
detzined pugsisant fo Section 1226, his detention contimees to be governed by Section 13264a)"2
diseretionary fransework. and he should have received a full bond bearing.

The govermment disagrees. conbending ihat Gomes" current detention s governed by
Sectbon 1224bEI) Section 1225bHI) “authorizes the Govermment to detaln cemam abens
secking adnvssion inle the coumtry.” Serimiage, 383 US. an 280 I an mmmigration aflicer
“determines that an alien secking admission s not clearly and beyond a doubt entitled 1o be
admitted,” Sectiom 1225062 requires that the noncitizen be detamed for removal procesdings

under Section 1229 8 U.85.C. § 1225(b)INAL When he was inspected by a CBP officer in May
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2024, Gomes failed to clearly and hevomd a doubt dermansirale that he was entitled to be admitied,
Sew ECF 8 99 89 I is therefore undisputed that Gomes was, at that time, an applicant for
admission suhjen 1o mandatory detention under Section 1 225(b 2L Bt irstead of keeping Gomes
deimined after ihat enconmter, CRP condiiionally parcled him indo the United Staies on an Onder
af Recopnizance pussignt 1o its anthority under Soction 12260a) See i 99 And when Gomes
was arrested by ICE in May 2025, it was on the authority of a warrasd issued wiler Section 1236
ratlser than Section 1225bN2) See ECF 13-2 Thus, the quation i whether Section 1223b)2)
coiilinies b mandale the detantion of a toncitizen, like Gomes, who has been conditionally
parcled imo the United Statcs purseant o Sechon 1226, & o the midst of standard rensoval
procesdmgs, and is slherwise subject 1o Bection 12260a)"s discretionary detention framework.

Canflinal principles of stalutory inlerprelation guide the Court’s analysis. “A cour’s
hodlestar i mberprelimg a state 15 1o effeduate congressiomal infent,” and “The quest 1o determine
this intent nuest start with the text of the statube iteell.™ City of Providence v, Barr, 954 F.3d 23, 3]
{1 Cir. 2020). Canens of inlerpretation may aid in this analysis, including the principle that
slaties should be construed so thal =*no clame, sentence, or word shall be superfleous, voud, or
inskgnificamt,”™ TRIF inc. v Andrews, 534 11,5, 19, 31 (2001 {quoting Dwican v, Falker, 533 ULS,
167, 174 (30013, The Courl may abso look to the structure of the staiutory scheme, the conlexd
surrounding the statutory provision, amy relevant legislative history, and Congress’s purpose
enacting the statule. See, eg., Cundy v, United Setes, S8 ULS. 128, 140-41 (2009, Rarr, 954
F.idai 11,

The Courl begins with the text of Section 12260} Following a noncitizen's amest aml
detantion “fojn & warrant,” amd pending the complaion of removal procesdings, Section 1236(a)
provides tha the Atomey Ceneral: (17 “may comtinee 1o detxin the amested alien™; (3) “may
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release the alien on . . bomd™; or (3) “mur release the alien on . . . conditions] parale.”™ 8 1L5.C,
85 12260a) 1) (aM2MAL (ad2WB) (emphases added). The thrice-used pemissive word “may™
indicates Congress's imtent o establish a discretionary, mether than mandstery, delention
framwework For noncitizens arrested on a wamand, See Soamings, 383 U5, of 300 (™ the word “may™
oo imaplics diseretion.™ whereas ““the word “shall” usually connotes o requitement ™ (quoting
Kingdomware Techs.. fec. v, United Staes. STOULS, 162, 171 (200161)). And while Section 1236(a)
expresaly carves o certain “criminal” noncitizens from its diseretionary framsework, 1 dies nel
simlarly carve oail noncitizens who woull be subpedt o mandatory detention under Secltion
12N bY2) See 8 ULS.C § 12206a) (“Ercepr as proviged (a silrechion dol . . . the Atbomy
Cieneral . . . may™ femphases added)). *“That express exception”™ 10 Section 12260a)s discretbonary
framework “imphes that there are no ather circumstances under which™ detention & mandated for
noncirzens, like Gomies, who are subgect to Section 12260a). Semwngs, 583 U5 an MW (eating A
Scalia & B. Clamer, Reading Law 107 (2012)). Interpreling Section 1225(b)% 210 mandale Gonees”
detention in these circumslances would contravens Congress™s intent that Section 1226{a)’s
discretionary detention framework apply to all noncilizens arrested on o wammant excepl those
subject 1o Section 1226(c)’s carve-oul. See Shady Girove Orthapedic Assocs,, P v Allstate Ins,
O, SEOLLE 393, 400 (2010 {"that Congress has created specific exceplions™ b the applicability
of o stlate or mibe “proves™ that the ststule or rule generally applies shsent those exceptions .
The govemment's mberpretation of Section 1225(bK2) would also remder & recem
aneendment 1o Section 1226 superiluous, Section §226(c) 1 }E}—added io Section 1226 in 2025
by e Laken Rilew Act—makes a noncitizen subject to mandatory detention if he (i)
insdmissible under 8 ULS.C. 85 1I8B2aN6XAL (60CL or (T) (the “inadmissibality criterion™);

“area™ (i) ie charged with, arrested For, convicted of, or admils 1o committing ceriain erimes (the
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“eriminal conduct criterion”™). ¥ ULR.C. §1226(cHINE) (emphasis added). By wsing the
conjunction “and.” the provizion mandates detemtion only whene the inadmisshility eriterson and
the: criminal comduct criterion arg hoth satisfied. Thus, when o noncitizen is arrested o a warrmng,
his inadmissibility on ong of il three grounds specified in Section 1226 ¢) I WEKi) is nod by itsell’
sulTicient to except him (rom Soction 1226(a)'s discretonary dotention lramework. Only where
e criminal conduct criterion is alwo sstficd has Conpgress deteamined that such a noncilizen must
be subject to mandatory detention. See Zadvpdar v Dueis, 333 LK. 6TH, afe (2000) ({17
‘Conpress has made i inlent” i he slatube “clear. we miist give ellfect to that el ™ (qualing
Miller v French, 330 ULS. 327, 336 ( 20000)).

Enterpreting Section 1225(b}2) 10 apply 1o nenciizens wha are arrested on o warrant while
residing in the United States, as the govemnment does, would render Section 1226(c1HE)s
crimmal comduct eriterion superlleous for nositizens who ane madmssible on twe of the three
grounds specified in the madmissibility crilevion. See 8 ULS.C. § 1226{cX 1 ENI) (covering
noncitizens who are inadmissible under 8 U.S.C. §5 HEXa)6HA)L (6XCL or (T3 Afler all, a
noncrizen who is presenl in the Unated Siotes withowl bemg admified or paroded, & LLEC
§ 1IRNaN6 K A), or who lacks requisite documentation. id, § 1182{a) 7L is nlikely to prove 1o an
exnmiming immigration officer that he “is clearky and bevond a doubt emtitled 10 be admitied.™
RULS.C. § 1125(hN2N AL Such is the case with Gomes: he has been charged with inadmissibility
under Section 112X a)a i AL ECF 14, and the recond shiows tha he could have been charged with
inadmissibility under Section 1182(a)T), ECF 8,9 & I Section 1225bXT) applicad to noncitizens
wher arg arrested on o warmant while residing in the United Sinfes, it would render Section
1126 | KEY's criminal conduct criterson superfluous whenever the noncitizen is imadmissible

uder Sections 1 182(aW6KA) or (alTh Such an interpretation. which would bargely mullify 2
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slafuie Congress enacied this very vear, must be rejected. See Mary v Gen, Revenne Covp,, 568
LLE. 370 386 (003 ([ The canon against sirplusage is strongest when an inlerpretation would
renider superiluous anciher pan ofthe same siatulory scheme. ") Stone v, LINVE, 514 UL, 386, 397
{15998 (“"When Congress acis 1o amend a sistuie, we presame i intends its amendmend 1o have
rieal and substantial clfect.” )k Silsd v Kappos, 361 UL, 593, 608 (2010) (“[The canon agamst
sumplusage]. of courss, applics te interpreting @y two provisions i the LS, Code, even when
Conpress enacted the provisior at diflerent times. ™), The Court therelone conclisdes that the plain
tesl ol Sections 1225 and 1226, tegether with the strictune of the larger staltory scliene, indicates
fent Section 12250000 2) does nol apply to noncitiaens who are arrested on a warrant issued by tie
Amcmey Ceneral while resading i the Unmed Swates. Becauwse Gomes was arrested on such a
warraml and detamed pursuant to Bection 1226, he ix subject 10 Section 1226{a)"s discrelbonary
ditantion framework amd, aceordmgly, 15 cligible for bomd. See BULSC. § 1226{a) 20 A)

The govemmenl resisls this conclusion, argumg thal o is contrary 1o the BIA"S recenl
decision m Maiter of OL La, 29 1 & X, Dec, 66, Huol thal case 1= foctually distmcl, and s reasomng
does not aler the Court s analysis. The respondent in Matter of (1 £ was 0 noncitizen who was
avested without a warranl and delsined under Sectson 1225(h) shortly afler crossing o the
United Ststes withoat being inspecied and sdmitied. /i af &7, The Diepartmend of Homelamd
Security (~DHS™) pareded her into the country under 8 U_S.C. § 118Xd) 5K A) on the condition
that she be required to regularly repoet to a DHS field oflice. fd. While the respendent was on
parcle, however, DHA leamed thm she was “wanted in Spain for trovel document Forgery amd
heman smuggling crimes"™ fd. When the respondent showed up for ber nest schedobed
appamement, DHS dook her into austody and msuesd her a Nodice to Appear, which automatically
termimated her parcle undor 8 ULS.C. § 1IE2(dNINAR Sev tdl a1 67, T The respondent sought
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bond under Section 1 226(0 )k, bt an Immvigration Judge dended her request, concluding that ghe was
detzined wder Section 1235(b)Y 1) and was therelore meligihle for boed. See i ol 67, The BlA
affirmed, helding that “an applicant for admission who s smeted and detained without a warrant
wluile arriving in ihe Unied States | . and subsequenily placed in removal proceedings is deiained
ander . . . B LSO 1225(b) and is incligible for amy subsequeent release on bond under . . . 8
LULS.C. § 12200a)." Jd. a8 69,

The BIA s reasoming in Mtter oG L is imapposite hene because Bection 12260a) applies
aily where a oscilizen 1= amesded “Jojn a warrand mswed by the Allomey Cheneral.” B 1L8.C.
§ 12264a) There 3 no indication that the respondant in Aferer of O L was arvestad on suech a
warranl. Tir the contrary, the BIA explained that ber parole “wis amomatically werminsted wihen
she was served with a nalice 1o appear.” causing her o “nelam . . . 1o the custody” under [$ection
1225 b)| *from which [she] was paroled.™™ i al 70 (guoting ¥ UL5.C. § 1IRdNINAYY oo aleo
B CF.R §212.8e¥2) (~When a charging document is served on the alien, the charging document
will comstilute wntlen nodece ol termemation of parobe, unless olherwise specified.”). Thus, the
respondent lacked any apparent basis to argwe that her detention was governed by Section 1226(a),
and, because her grant of humanitarian parole under Section 1182d) 5K A) had been terminated,
DHS was reqquired by Section 1225b)2) to continue detaining her.

The circumstances here mme entirely different. Afler being arested in May 3024, Gomes
was immedinlely ssued o Notice Lo Appear and then comdisonally paroded on an Onder of
Recognizance isswed under Section 12260a). See ECF 8, 99 Maner of Cobrera-Fernandez, 18
L & ™. Deo, nt 74T, Owver o wvear |ster, he was taken imo custody beeause be was nrested on o
warrant isseed under Section 1 226, ned because humanilznan perofe under Section 18NS A)

amomatically terminated, See ECT 13-3, Marer o (1 Li consequently dioes moi conilict with this

[
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Cowerl's conclusion tha CGomes is subject 1o discretionary detendion ander Section 1 2268a) rather
than mandsiory detention under Section 1225(h )"

Cromes" habenas petition will, sccordingly, be gramed, Gomes & nod detained under Section
1325bW I, bk rather under Section 1326, And under Section 1220420 and its implementing
regielations, he = entitled 1o a bond hearing befone an bamigration Judge at which the povernment
ol prove by clear and comvincing ¢videnes that he poses a damger 10 e community, o prove
by a preponderance of the evidemes that bo 12 a Might msk, iF 1 secks 1o comtipe delamang lim.
See 8U.8.C. § 1226{ak BC F.R. § 1236.1(d) 1 Hernandes-Lara, 10 F.dth 3 41. The government
was ol beld 1o these bardens because the Immigration Judge emoneously conslisded thal Gonses
is detained under Section 1225(b%2) and therefore meligible for bond. ECF 13-1, Unless and umil

the govemmenl mecls 1l burden, Gomses” contmaicd detention 12 imbawiial

*The BIA opined, in o footnole, that “[o]nce an alien is detnined under [Section 1225(b)], DHS
caryol conver the statsory authority govenving her detention from [Section 1225(b)) 1o [Section
1226{a)] through the post-hoc fssuarce of a swarrand.” Afmiter o (8 54, 291 & X, Dec, al 69 nud
ergprhasis sdded). Thas staterent, which was nod resterial 1o the BLA's holding, does ot alter the
Couwn’s analvsis. I does nol address the core m=ue in this case, because Section 1226a)"s
discretionary detention scheme s not iriggered by the “issance of a warrand.™ I It applics only
wlere @ noncitizen has been “mrrested and detaimed”™ “Jojn & warand.” & UL5.C. § 1226{a). The
BIA  footmata is best read to address only the sitaation where a noncitizen s amested without
warrand pursiand b Section 1225(b) and remains continually detamed,

MNevertheless, 1o the extent the footmote could be read 1o suggesi that the BIA would conclude:
that Ckomes 1= subpect to mandatory detention mnmder Section 1223(b) 2} this Coun respectilly
disngrees with that conchusion "[Clourts must exercise independent judgment in determining the
nsanimg ol staliory provissons,” and they “may mol defer 1o an agency mterpretation of the kaw
simply becmese a slatute is ambiguous.” Loper Bripht Earers. v Raimonds, 603 LLS. 369, 394, 413
(2024). For the reasons given o this opmion, the Coun concludes that nemaiizens arrested and
detaingl on a warran issued under Section 1226 while residing in the United States are subject to
Bection 1226{a)'s discretronary detention scheme mther than Section 1225(b N 21"s mandatory
deiention provision
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M. Remedy,
Ciomes seeks an onder for his mnmediate release o, inthe alternative, 3 bond hearng before

this Cowrl. Meither of those remedics i warranted af this juncture. Gonses first comtends that the
Cownl should ender his release “hecanse the only hasis proffered by the [governmeni] for his
detention. § 1Z25(b)2), does nat apply 1o him.™ ECF 17, ai 2. This contertion misses the mark
becaise, as discussed, Gomes remaims subject to Section 123(a)'s discretionary delention
pehense, " Gomes nest argues that this Court, rather the Immigration Court, should bold a bond
hearing. See i al 3. He has nol, however, ciled any relevant authonity i suippon of this request.
Al because the Imnvgration Cowrt orgmally conclmled that Gonses was categonically inehigible
for band., it has ned vet had the oppomunity 1o consider the meerits of Gomes® request Tor release on
bond under Section 1226{a). See ECF 131, Nor has the govemnment vel atlempled 1o carry ils
burden o demonstrate that Gomes” contimbed detention is warramed, See Hermandes-Lorm, 10
F.4th at 41, These considerations counsel in favor of permitting the Immigralion Court 1o pass on
the meris of Chomes” reguest For bond in the fird instance.

The Count accordingly agrees with the government that the appropriate remedy i 1o onder
the Immigration Court to condudt & new hearmg at which it considers Gomes” eligibilnty fir hond
under Section 1226(a) See BCF 18, at 2, The First Circuif rowdinelv arders this remedy’ m cnses
wiheere it has concluded that o nencitizen detained under Section 1226{a) was denied bond hecause

the Tmavigration Court fsiled to apply the corect legal slandands, See, eg., Mermmndez-Lara, 1

" The sole case Gomes cites in support of this fequest is inapposite. In Wartines v Hyde,
anodlser session of this Court ordered the petitioner’s immadiate relesse becaise the govemmen
s imable 1o produce an expedited order all removal “or any sther document substantiating the
legality of Penioner’s detemtion.” ECF 22, ai 4, Mo, 25-cv-1 1613-BEM (I Mass, June 17, 2025}
Hecase Cromes was amresied on a warmanl, Section 12260a) provides a lowiul basis for his

deieniion st present,
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F.dth ot 46 (permitting ihe govenument 1o hold & new bond heasing and stipulating the barden of
proof 1o be applied s thal bearingl Doe v Toogpkore, 11 F4th 1, 2 (lst Cir 2021) (same k. Brite,
22 Foath s 256-57 (similar). The Court will therefore remmnd this case o the Imemvigratson Courl
with mstractions to consider Gonses” eligibility For bond under Section 1226(2),
CONCLUSHON ANDORDER

For the fosepoing reasons, Gomes" petilion for a wril of habss corpus wsder 28 UL5.C,
§ 2240, ECF 1. = GRANTEDL The respondents are ORDERED 1o provide Gomnes with a bond
hearing under 8 U.8.C. § 1226a) within 10 days of this Osdar. The respoidents are ENJOINED
from denving bond to Gones on the bazsis that be s detained pursuant to 8 150, § 1225(bX2)
Thee respomdents ane father ORDERED 10 file a staus repornt on or belore July 21, 2025, sating

wihetlher Chames has beéén F-ﬂ-ud bond, and, of hs reguest Tor bond was demed, the reasons for

tha demial.
SO ORDERED.
st Tilia E. fobick
JULIA E. KOBICE
UNITEDETATES INSTRICT JUTE
Dl Jully 7, 2025
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