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OMMONWEALTH OF MASSACHUSETTS

SUPERIOR COURT
CIVILIACTION
NO. 2484CV0477

" SUFFOLK, ss.

EMERAiILD NECKLACE CONSERVANCY, INC. & others?

! ’, Vs

¥ CITY OF BOSTON & others?
' |
i

anmles OF FACT, RULINGS OF LAW, AND ORDER
Il FOLLOWING BENCH TRIAL -

!
!

Plaintiffs Emerald Necklace Conservancy, Inc. (“Emerald Necklace”) and twenty

ndividuals (co[lectively “Piaintiffs”) brought this action against the City of Boston

(fCity"), the Trustees of the George Robert White Fund (“Trustees”), Boston Public

$chools ("BPS"), the Boston Parks and Recreation Department (‘BPRD”) (the

foregoing, collectively,|'City Defendants™), Boston Unity Soccer Partners, LLC (“BU|SP"),
. | \

|

and Boston Unity Stadco, LLC (“Stadco”) seeking to prevent the Ci;cy from entering ;into

é public-private partne:r-ship with BUSP and its affiliates® to renovaté and then lease

White Stadium and the area immediately surrounding it (“Project SiIte") in Franklin Park.
The Second Amended [Complaint sought a declaratory judgment thlat the City and

Trustees violated the it;erms of the George Robert White Fund (“White Fund”) (Counts |
| |

!Beth Abelow; Jerrold Abe]ow Jon Ball; Carfa-Lisa Caliga; Rory Coffey; Jamie Cohen John R. Cook
Louis Elisa; Derrick Evans Marjone Greville; Melissa Hamel; Pamela Jones; Arlene Mattison; Karen
Mauney-Brodek; Jean Mchre Beverly Merz Daniel K. Moon; Rodney Slngleton Ben Taylor Renee
Welch
2 Michelle Wu, as Mayor of the City of Boston and Trustee of the George Robert|White Fund; Ruthzee
Louueune as Boston Cltinouncﬂ President and Trustee of the George Robett White Fund; Maureen
Joyce, as Boston City Audltor and Trustee of the George Robert White Fund; James E. Rooney, as
President and CEO of the Boston Chamber of Commerce and Trustee of the George Robert White Fund;
Matthew McTygue, Pre3|dent of the Boston Bar Association and Trustee of the George Robert White
ETund Boston Public Schoo s; Boston Parks and Recreation Department; Bosto Umty Soccer Partners,
LLC; Boston Unity Stadco I_LC
3  BUSP is a limited ]Iablllty company that has been awarded a franchise for a professional women's
soccer team in Boston by the National Women's Soccer League (“"NWSL"). -
‘
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& 1), a declaratory judgment that all Defendants violated Article 97 of the

Massachusetts Constlitution and the Public Lands Preservation Act (Counts [l & V),

equitable relief (Coun]t V), and preliminary and permanent injunctiv!e relief (Count VI).
|

Upon the filing iof the Complaint on February 20, 2024, the Plaintiffs sought Ea

temporary restrainingfiarder and preliminary injunction prohibiting the City from entering

into any agreement transferring control of any portion of the Project Site to BUSP and
. | '

its affiliates, failing toiicomply with the Article 97 process, continuing with the Request for

Quotations (“RFQ") p:r:ocess for bids for construction management of the City’s portion
|
of the Project, and failing to engage in Article 80 review before the Boston Planning and

1

Development Agency.| On March 22, 2024, the court (Ellis, J.) denied the Plaintiffs’

motion for a temporalry restraining order and preliminary injunction.
Prior to trial, thi? Defendants moved in fimine to dismiss Counts | and !l of the
Second Amended Co!'r:nplaint, arguing that the Plaintiffs lacked star;_'ding to assert th‘ose
clzlaims. ThLis court all:ofwed that motion prior to trial, and Counts | a;gd [l were !
flzlismissed.4 The remizi ning counts proceeded to trial on March 18,:2025. On Marcih 19,
f2025, the Plaintiffs ﬁl'g'd the Third Amended Complaint, asserting agd itional claims for

5
'

4 While the Defendants’ m_oltion was styled as a motion in limine, it constituted a motion to dismiss for lack
of standing. “The issue of standing is one of subject matter jurisdiction.” Sullivah v. Chief Justice for
Admin. & Mgmt. of the Trial Court, 448 Mass, 15, 21 (2006). "[A] party has the right to raise subject
matter jurisdiction at any tlin;te." ROPT Ltd. P'ship v. Katin, 431 Mass. 601, 607 (2000). .
' “[TIhe Attorney Ge'qeral is the only person apart from a trustee who, on behalf of the general
public served by [a publicfc;!rlaritable] trust's charitable mission, has standing to bring [an action to correct
abuses in the administratiprg of a charitable trust].” DeGiacomo v. Quincy, 476 Mass. 38, 46 (2016). "[A]
private plaintiff also has stgpding to bring claims against a public charity where the plaintiff ‘asserts an
individual interest in the charitable organization distinct from that of the general public.” /d., quoting
Maffei v. Roman Catholic 'A'rchbishop of Boston, 449 Mass. 235, 245 (2007), cert. denied, 552 U.S. 1099
(2008). g |
The Plaintiffs are neither the Attorney General nor trustees of the White. IF und. The White Fund
was established for the be;r]:eﬁt of the general public, and the Plaintiffs do not ha\.:re individual interests in
the White Fund distinct from that of the general public. The Plaintiffs, therefore, do not have standing to
bring Counts | and 1l regarfcil ng violation of the White Fund.
| :
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violations of G.L. c. 45,

Defendants.

§ 7 (Count VII) and G.L. c. 40, § 53 (Count VIIi) against all

BACKGROUND

l. Establisihment of Franklin Park '

In 1869, the Boston City Council created a committee to “consider what action

§hould be taken by the city government to purchase and lay out a p]ublic park.” In 1875,

the Commonwealth pa

the Parks Act, the City

!

ssed the Parks Act, Chapter 185 of the Acts,fof 1875. Pursuant to

was authorized to acquire lands within the QEty for park purposes

and to establish a par:kls commission to govern and regulate the Cit}y's parks. In 1883,

the City acquired the ig nd that became Franklin Park through eminfent domain pursuant

to the Parks Act. The |Iand taken includes the property in dispute —Ethe White Stadium

parcel and the surroun

barcels of land by emjnent domain in 1883.

!
ding park land comprising Frankfin Park. Th;e City took 23

Included in the eminen!t domain takings

!
|
was Lot 15,5 which would later become known as Franklin Park.

!
!

Franklin Park was designed by prominent landscape arch|tect Frederick Law

Olmstead, who had prewously designed New York City's Central Park He began

advising the Boston F;
|
|

irks Commission in 1878 and provided plans for numerous parks

i
{

5 Lot 15 was described as’,

A parcel of land ble

P I —, -y

onging to George D. Lord, Trustee, bounded and descrtbed as follows:

‘ - beginning on the northeasterly line of Walnut St. at land hereinbefore descrlbed as taken from

Samuel S. Sawyer)

and running northerly on said Walnut Street to land herelnbefore described as

taken from the Instltut[on for Savings in Newburyport and its Vicinity; thence turning southeasterly
' on said land descnbed as taken from said Institution for Savings to said !and described as taken
! from Samuel E. Sawyer thence running southwesterly on said last mentloned land to the point to
beginning. Contalnmg 1217763 sq. ft. more or less and being the parce) number 15 on a plan of

Proposed West Roxbury Park dated 1880 on file at the office of said Commissioners.

P S




including Jamaica Plark, the Arboretum, and Franklin Park. Franklin Park is Boston’s

largest park and is one in a chain of nine parks known as the Emerald Necklace. ltis

. located near the neighborhoods of Jamaica Plain, Dorchester, chbury, and Mattapan.
|

J
Franklin Parkf Playstead, built between 1887 and 1888, is an area of

approximately forty acres on the northern side of Franklin Park. Olmstead intended this

l

: partlcular area “to be used for the athletic recreation and educatlon of the city’s school
lboys for occasional: civil ceremonies and exhibition, and for any purpose likely to draw
*spectators in crowdsl." The Playstead was the first area of Franklin Park to be

1;cornpleted, and it opiened to the public on June 12, 1889.

. |
il The George Robert White Charitable Trust .
I

George Robert'Whlte (“White"), a prominent Boston busmessman died on

.January 2, 1922, The White Fund was established by Article Fourteenth of the Will of

,George Robert Whité (“Will"). The relevant parts of Article Fourteénth read as follows:

.  do now carry out by immediate gift my public charitable purpose which in
prewous wills | have provided for in remainder, and I do now give all the rest and
residue of my|property of every nature to the City of Boston, the same to be held
asa permanent charitable trust fund to be known as the George Robert White
Fund, and the net income only to be used for creating works of public utility and

: beauty, for the' Iuse and enjoyment of the inhabitants of the City of Boston. [t is
my intention that no part of said income, however, shall be used for a religious,

political, educatlonal or any purpose which it shall be the duty of the City in the
ordinary course of events to provide.

, ‘ The controf and management of said Fund and the disbursement of the

| income shall be in the hands of a board of five trustees to consist of the Mayor,
who shall be rtsi chairman, the President of the City Council, the City Auditor, the

President of the Chamber of Commerce and the president of the Bar Association

of the city of Boston . As this is a public charitable gift to the City of Boston, it

is my intention that the City shall at all times be officially represented by a

| majority of theiboard of trustees charged with its management.




|
The Will was filed with the Probate Court on February 2, 1922, and allowed by the court
on March 2, 1922, -
In March 1922, by order of the City Council, approved by the Mayor, the City

accepted the devise;and bequest under Article Fourteenth of the[Will, in accordance

with the imposed terms and conditions.

. i !
On August 16! 1947, the Trustees of the White Fund selected a portion of the
I | i

i
Playstead to be the] site of a new stadium for use by Boston's schoolchildren. On

October 10, 1947, the Trustees voted to request that the City trar{sfer to the City of
Boston-George Rob,ért White Fund, a 14-acre parcel of land in the Playstead (“Stadium
|
. Parcel”) for purpose_‘sI of the establishment of a stadium, pursuantito the Acts of 1947, cC.

~' 542 §1.8 On Octoﬁer 20, 1947, the Mayor asked the City Coundil to approve the sale

of the parcel for pur r';oses of constructing a schoolboy stadium at the site to be named
I

‘the “George Robert Whrte Fund Memorial Stadium.” On October 27 1947, the C[ty

r
.Council authorized the Mayor to transfer the Stadium Parcel for purposes of

constructlng the stadrum |
On November;14, 1947, the City deeded the Stadium Parcel to the White Fund in
}consideration of the "sum of $20,000. The deed recited that the trénsfer was “for the

1purpose with the establishment of the stadium on said land.” The Iand conveyed to the

Whrte Fund is shownl on the plan dated October 16, 1947, entitled "Plan showing land to

I
) t

® The Acts of 1947, c. 542{|§ 1, provide, in relevant part, "

any land heretofore or hereafter acquired by the city of Boston by tax title foreclosure and any
land including park land, heretofore or hereafter acquired in fee by [the City of Boston] by eminent
domain .or by purchase gift, devise or otherwise may, if the board of trustees of the fund .

- established by artrcle fourteenth of [the WIll] and known as the [White Fund] so re-quests and the
board or officer ha\nng charge of said land so recommends, be transferred for the fair cash value
thereof by vote of. the city council of said city, subject to the provrsmns of its charter, to saidfund

! to be held hereafte [ for the purposes of said article fourteenth . |

| : 5
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be transferred by City of Boston Parks Department, to City of Boston-George Robert

White Fund which p'fan was recorded at the Suffolk registry of deeds.”

In or around' October 1947, the Trustees voted to construct the stadium at an

initial cost of $300,000. A 10,000-seat stadium was constructed ion the property using
money from the Wriite Fund. The stadium has two sets of grandstands (East and West)
and is open at both ends insofar as there are no structures at the ends, but the stadium

is fenced in so that :the public cannot access the stadium when it is closed. The

construction of Whit:g Stadium was completed in May 1949.

On June 7, 1;849, the Trustees unanimously voted that the Stadium “be turned
i

over to the City — acI(I:ording to the terms of the Will — and that the Trustees favor an

announcement by His Honor the Mayor to the Public that the School Department would

' have full charge of the operation, care and maintenance of the new Schoolboy Stadium

_in Franklin Park.” The Mayor approved the vote and authorized White Stadium being

turned over to the Baston School Department.

On or about April 10, 1950, the General Court of the Commonwealth of

.Massachusetts pass'éd and adopted Chapter 291 of the Acts of 1950, entitled “An Act

Relative to the George Robert White Fund Schoolboy Stadium in the City of Bostoin.”

iThe 1950 Act states iais follows:

1
i

So long as Gearge Robert White Fund[]s Schoolboy Stadium shall remain in the
custody and cdptrol of the school commitiee of [Boston] said stadium, together
with the estate upon which it stands, shall be deemed t¢ be a school building and
yard, and shoﬁ:ljd be repaired, altered, improved and furnished in the same .
manner as a school building and yard out of funds appropriated under paragraph
b of section tw:t'J1 of chapter two hundred and twenty-four of the acts of nineteen
hundred and thjlrty-six, and shall be cared for and maintained in.like manner out
of funds appropriated under paragraph ¢ of said section 2.

]




| {1 Use of

a. H is:.torically

Boston Latin Schoo'l,

White Stadium

| BPS has controfled White Stadium since 1949. White Stadium has been used

[ 1
for numerous athletic events, including football, soccer, cross country, cheerleading,

track and field, and !Special Olympics practices and competitions. BPS has

, ) |
continuously used the Stadium Parcel for athletic purposes. Boston Latin Academy,
1 F 1

Burke High School, and West Roxbury Higﬁ Schoal have all used

. White Stadium for a,tjlhletic games for various lengths of time.

BPS has anr{q

ally hosted high school graduation ceremonies at White Stadium.

: Youth camps are hé:ld there in the summer. White Stadium is alsfo the home of various

[
"

E music, cultural, com'r:'nunity and arts festivals, including the Caribbean kids’ festivé!, the

| Puerto Rican festival,

the Dominican festival, and the Boston Arts];& Music Festival. The
{

! Y, :
| Boston Fire Department uses the field for a teen academy in the summer.

| 1
The public has

access to portions of White Stadium when it is not being used for

specific events. The track and grandstands are open to members of the public from

'7:00 a.m. to 4:00 p.rnf.

to use the track and t:r

' ;
!

Monday through Friday. During that time, the public is permitted

averse the bleachers of the West Grandstand. The public is not

iable to access the field or the areas inside the grandstands. Outside these hours, the

3

suggests that membe;r
|

{ [
use.

| |

l Members of the;z

Stadium Parcel, for walking, exercising, or just enjoying the outdoo

1
i

|
'.
|
|

T
i

EStadium is locked.and intended to be inaccessible to the public. Testimony, however,
1

s of the public often use the Stadium outside the official hours of

public.often use portions outside White Stadium, but within the

rs. This use inqludes
1




the fenced area to !t'he south of the Stadium.

It further includes basketball and tennis

courts, which are Ioc,ated outside the Stadium but within the Stadium Parcel

The BPS Athletlcs Department maintains offices on the second fioor of the West

i Grandstand. The pL blic does not have access to that area. TheH areas inside the East

Grandstand are virt[ually unusable because of damage caused by a long-ago fire.

1 Presently, use of-th’g

field is limited by its current condition to approximately 250 hours

H I !
' per year., AIthough'White Stadium has bathroom facilities and wéter fountains, they are

_inoperable in the wint

]
i

failure, cracking, and

|
iﬂoors. Further, White

or the Americans with

There is simply

er when the water must be turned off. The poured concrete

foundation of the grandstands has structural deficiencies, such as expansion joint

deterioration. The lighting, plumbing, and H:VAC systems are at

the end of their usef!i.ijll life. Water damage is visible from seepage through the stadium

Stadium does not comply with current buildling codes, fire codes,

Disabilities Act.

no doubt that the City and BPS have failed 'in their responsibility

to maintain White Stadlum It has been seriously dilapidated and i |n need of significant

repairs for decades. |(:enerat10ns of BPS students have been shoﬂ—changed by the

willful neglect that has

b. Aftér

affected White Stadium.

Project Completion

Once the -Proj%e'c:t is completed, the City and BUSP will share use of White

Stadium. City and community events historically hosted in or around White Stadium will

|

F:Jrovides that major City events have “absolute priority” over BUSP

|

PU—

continue to be held there. On December 23, 2024, the City and BUSP executed a final

L ease Agreement (“Le ase”) and Stadium Usage Agreement (“SUA”). The SUA

games. Furthef,




City and community‘ events and BPS games and practices have

BUSP practices.

The interior ‘?;f the East Grandstand will be used exclusive

| .
; BPS Athletics Depén

utilize. |

|

I% will include a strength and conditioning facility, a sports medicine

l
catering kitchen.” The community room, which will be able to hold up to 100 people,

scheduling priority over

ly by BPS. Tha’lt space

facility, offices for the

intment, study lounges for studehts, a community room, and a
i .

and catering kitcher:1;will be available for use by the public. Additiona]ly, the Wesi

' Grandstand will incl“de a storage facility for BPS, public restrooms available to users of

White Stadium and Franklin Park, and a press box that BPS students will be able to

|
i

| Pursuant to the SUA, the public will enjoy enhanced use of White Stadium.

!

'Aside from BUSP gaine days and BPS games and practices, the 'f:rack, public

restrooms, stairs and
¥

will be available for pt
. " my
Stadium will be availa

V.

; The City began

Open $fpace and Recreation Plans

{'seating of both grandstands, and area to the south of the St;adium
blic use every day of the week from 6:00 a.m. to 9:00 p.m. White

ble for use by BPS students and/or the public 365 days per year.

|
1
|
|

preparing and publishing Open Space and Recreation Plans

("OSPs"), which provi&ie a comprehensive overview and analysis of the City's park:

fsystem, in the 1960s!

i
seven years. The ove

is eligible for certain st

, .
"' BPS students do not currently have access to any of these types of facilities.

9

. [Initially, OSPs were prepared every five years and, later, every
rwhelming reason that the City prepares OSPs is fo ensure that it
ate grants, such as the Land and Water Conservatlon Fund

(“LWCF”) and Renovatlons for Communities Grants. Based upon the evidence




1

'
3

presented, | do not‘believe OSPs would be prepared by the City ‘ibut for the opportunity

to obtain funding.

1
|
i

: |
OSPs are initially prepared by City personnel. They are then reviewed and

i Various. OSP&l}’
'by Liza Meyer, Interim,
|

1

transcript of Aldo Ghir]

the time period 2023:2029.

approved by the Division of Conservation Services (“DCS”), a unit which reports to the
Executive Secretaqi(‘of Environmental Affairs (“EEA”). Once approved, OSPs are

published. OSPs wl_e,re published beginning in the 1970s with the most recent covering

|
| Beginning with the 2002 OSP, the City was required by the DCS, as a condition
of granting funding, 'Ito include a detailed inventory of all property located within Boston
'considered to be open and recreation space. This is called the Open Space Inventory.

dentified White Stadium as protected Article 97 land. Testimony

]
Commissioner of the BPRD, and Exhibit 116, a deposition

n, a BPRD employee, are relevant to this issue. Ghirin bore

responsibility for pre]'loéring, reviewing, and editing OSPs. He prepéred, reviewed, and

edited OSPs publishe:ad in 2002, 2008, and 2015. Ghirin identified White Stadium and

protected under Articie

the remainder of the ;'\uftadium Parcel as protected space under Article 97.

Ghirin acknovn{lgdged at his deposition that he did not review Chapter 291 of the

Acts of 1950 or any df the related history of the Stadium Parcel prior to identifying it as

97. Ghirin reviewed those relevant documents for the first t.ime

in 2020 and was then unclear as to whether the land shouid have been identified as

protected by Article 97,
it should not be relied,L

E i
I

Each of the OSPs prepared by Ghirin contains a disclaimer that

pon without further investigation and inquiry.

10
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: Liza Meyer's trial testimony essentially corroborated Ghirin's deposition

testimony. | fully credit their testimony on this topic and, as a result, find the OSPs to

land under Article 97.

nneyertesﬁréd

- or around the amouni
Iy

i

have limited persuas: ve value on the issue of whether the land in|question is protected

that Boston received at least two grants through the LWCF The

City obtained a granlt through the LWCF covering the period froml1978 through ‘1983 in

of $200,000, for work within Franklin Park. |Additionally, the City

. obtained another grant through LWCF for “Phase I’ Franklin Parki renovations. That

-grant covered the time period from September 30, 1983, through December 31, 1986

gand was in or around the amount of $250,000. Meyer was definitive that the grant funds

‘were used for the betterment of Frankiin Park, not the Stadium Parcel. | specifically

credit that testimony! |

1
protected by the LWCF

+An LWCF Boundary Map depicting the portion of Franklin Park

includes all areas of Franklin Park, exéept the Stadium Parcel

and the areas curren'ftlly occupied by Shattuck Hospital and Franklih Park Zoo.

|
V. Massha

'
i

~ !

pper .

. | )
| The Commonwealth’s Executive Office of Technology and Security Services,

'through MassGIS,® publishes an interactive mapping tool available to the public called

i\/lassMapper. MassiM
by Article 97. MassMa

Article 97. :

%

apper has a data layer that shows open spa;:e that is protected

pper indicates that the Stadium Parcel is not protected under

8 MassGIS is the Commomﬂrealth’s Bureau of Geographic Information.,

11




Throughout these proceedings, each side has offered evidence and opined about

the benefits and detfiments of the Project. | specifically decline to make any factual

findings about those issues. They are simply not relevant to the case.
| i

|
- |
E There was evidence presented during the trial that BPRD maintained some

portions of the StadiL!Jm Parcel outside of the Stadium walls and the fenced area to the

south and that BPS maintained the inside of the Stadium. | find this to be a mere

convenience and popling of resources between departments and not dispositive of

control over any particular area.

| RULINGS OF LAW
| . Article 97

Ly ;
The outcome of this case hinges on whether the Stadium Parcel is protected by

Article 97. According to Article 87 of the Amendments to the Massachusetts
|

!
Constitution, which was ratified by voters in 1972, a two-thirds vote of both houses of

the Legislature is required to allow land acquired or designated fof a public purpose to
I .

be used for other purposes.
Article 97 provides, in pertinent part, that

The people shall have the right to clean air and water, freedom from excessive
and unnecessalry noise, and the natural, scenic, historic, and esthetic qualities of
’ their env:ronmept and the protection of the people in their right to the
conservatlonl development and utilization of the agricultural, mineral, forest,

' water, air and other natural resources is hereby declared to be a public
i purpose,

i
{
1

i

Lands and easements taken or acquired for such purposes shall not be used
for other purposles or otherwise disposed of except by laws enacted by a two[-
Jthirds vote . of each branch of the [legislature)].

(emphasis added). , !

!
! 12
|
;
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H

“[T]he Ianguaé e of Article 97 is ‘relatively imprecise’ and [ ]lits provisions must be

interpreted ‘in light of the practical consequences that would result from . . . an

expansive application; as well as the ability of a narrower interpretation to serve |

f.‘:ldequately the state.dl goals of art. 97." Smith v. Westfield, 478 Mass. 49, 56 (2017),
X |

Iquoting Mahajan v. Department of Env't Prol., 464 Mass. 604, 61 4-615 (2013).

'}Although Article 9? bécame law in 1972, the Supreme Judicial Coul.lrt has “made clear

that art. 97 applie[s] to all property that was taken or acquired for art. 97 purposes:
t

lncludlng property taken or acquired before its ratification in 1972.” I Id. at 62. “[L]and
may be protected by uart 97 where it was neither taken by emlnentI domain nor acquwed
for any purpose set forth in art. 97 provided that, after the taking or acquisition, it ‘was

Idesignated for those ?_burposes in a manner sufficient to invoke theiprotection of art. 97.”

|
Id. at 63, quoting Mahajan, 464 Mass. at 615. “[L]and is not taken ffor art. 97 purpo;ses

simply because it ‘inci:dentally‘ promotes conservation, or because"it ‘simply displaijs

1i
some attributes of art. 97 land generally,’ or because ‘a comprehensive urban renewal

plan may identify, am‘c')ng other objectives, some objectives that arie consistent with art.

97 purposes.” [d. at 5?7 quoting Mahajan, 464 Mass. at 613-614, 618
f 'f
l[ Article 97 applles to property protected under two common Iaw doctrines: the

p:)ubllc dedication doctr ne and the doctrine of prior public use. /d. at 58, 62. In fact, “the

spirit of art. 97 is deri\%réd from” those common law doctrines, which should be appli!ed
' | . .
Under Article 97 to "in'form [the court's] analysis.” Mahajan, 464 Mass. at 616.
i
The “public dedication doctrine” applies when privately owned land has areas

dedicated to public use, such as roadways subject to the easement of public ways.

Smith, 478 Mass. at 5}3|-59. Similarly, “[a] city or town that owns land in its proprietary

13
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{
{

capacity and uses the

land for a park may also dedicate the parkl:land to the use of the

public.” Id, at 59. In :this circumstance, "[t]he general public for whose benefit a use in

one public use cannot

the land was established by an owner obtains an interest in the la

easement.” /d., citinq Lowell v. Boston, 322 Mass. 709, 730 (1 94?). l

nd in the nature of an

The related dcf’fctrine of “prior public use” dictates that “public lands devoted to

be diverted to another inconsistent public use without plain and

‘explicit legislation authorlzmg the diversion.” Id. at 60, quoting Robbins v. Department

of Pub. Works, 355 Mass 328, 330 (1969). The doctnne is applied more ‘stringently’

where a public agency or municipality seeks to encroach upon a park.” /d. at 61,

quoting Robbins, 355 Mass. at 330. “[Plarkland protected by art. 97 includes land

dedicated by municipalities as public parks that, under the prior public use doctrine,

cannot be sold or devoted to another public use without plain and explicit legislative

authority.” /d. at 62. |

The key question in this case is whether the Stadium Parcel was permanently

dedicated by the Cityias a public park or whether the City has evinced an intent to use

the Stadium Parcel a&
the public as a public|p
l{mequivocal, and wheFr

E’Ublic park.” Id. at 63.

elements: (1) clear arilc'li

|
public use; and (2) acc

d edicated. /d. N
] g

14

school property. “Under our common law, land is dedicated to

ark when the landowner's intent to do so is clear and

the public accepts such use by actually using the land as a
Thus, a claim under the public dedication doctrine has two |
unequivocal intent of the landowner to dedicate the land for

eptance by the public to use the land for theépurpose SO




i
!

!
'

“The clear and unequivocal intent to dedicate public land as a public park must

{  be more than‘simply an intent to use public land as a park temporarily or until a better

|
use has emerged or ripened.” /d. “[T]he intent must be to use the land permanently as

|a public park, because the consequence of a dedication is that ‘[t]he general public for

whose benefit a useqi'n the land was established . . . obtains an in’gerqst in the [and in the
; |

3 i 0 0 » » H I m
nature of an easement’ and ‘upon completion of the dedication it becomes irrevocable.

Id. (internal citation dlrnitted). Clear and unequivocal intent may bc:aden]onstrated |n a
i 1 :
‘number of ways. qule recording of a deed or a conservation restriction is one way of

;manifesting such intent but it is not the only way.” /d. '
H 1 |
{

1 Use of the landby the public “is competent, and often impo'rtant, as bearind_ on
i h

the question of dedication, when that is in dispute, for if a man sta'r‘?ds by, seeing the

public use a way, permits it, and says nothing, it is very strong eviciienqe to show an
o ' 1

intention to dedicate."l Hayden v. Stone, 112 Mass. 346, 350 (187?). Dedicaticon "?Iso

may be manifested bylthe owner's acts from which such an intentici;n can be inferred.”

Attomey'Gen. v. Onset Bay Grove Ass’n, 221 Mass, 342, 348 (1915).

In Smith, for ex'ample, where there was no recorded restricti;on, a dedication was
found based on the 1’5_51;79 “acceptance by the city of Federal conse}vation funds under
the [Land and Water ,Ci)onservatiOn Fund Act of 1965] to rehabilitate'_ the playground with
t!ihe statutory proviso tll:wt, by doing so, the city surrendered all abili’:ty to convert the:

.[:j)layground to a use other than public outdoor recreation without the approval of the

Secretary [of the Interior].” 478 Mass. at 64.

There is not en(:)ugh evidence to support the proposition that, at any point in time,

the City expressed a deliberate, unequivocal and decisive intent to permanently place
s ) |
\

| o
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the Stadium Parcel under the protection of Article 97. There is no deed or conservation

restriction which maﬁ'ifests a clear and unequivocal intent to dedicate the Stadium

Parcel as a public pa;fk. There is no evidence that the City accepted federal

conservation funds to|rehabilitate White Stadium and/or the Stadium Parcel. See.
Smith, 478 Mass. at 64 There is no evidence of a clear and unequivocal intent by the
Boston Redevelopm:ent Authority to make White Stadium permane::ntly a public park.
See Mahajan, 464 M:ass. at 618-619. There is no evidence of a City Council vote fo

dedicate White Stadium permanently as conservation land or to transfer White Stadium

to the conservation commission. See Selectmen of Hanson v. Linc:isay, 444 Mass. 502,

506-508 (2005).

Chapter 542 o'f‘L'I 947 extinguished any prior dedication of the Stadium Parcel as

parkland. Moreover, i[t
[

bequeathed to the City

allowed the land to be held for the purposes:, that it was originally

in the Will. Chapter 291 of the Acts of 1950 further entrenches

the fact that the land ilnlias no longer to be considered parkland. The General Court,

albeit presumably by Fai

purposes here given th

to be a school building

' Notwithstanding

majority and not a two-thirds vote (which is legally sufficient for
at Article 97 was not enacted until 1972), vofted that the land was
|
and yard. :
|

the testimony from nearby residents, there iis simply inadequate

évidence that the everyday use of the property evinces an unequivécal intent to

d'edicate the property a

is not protected by Article 97.

: |
s public parkland. | conclude, therefore, that the Stadium Parcel
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G.L.c. 45,87
Pursuant to G. ll c.45,§7,

Land taken for or held as a park . . . shall forever by kept open and maintained as
a public park, and no building whlch exceeds six hundred square feet in area on
the ground sha[l be erected on a common or park dedicated to the use of the
public without leave of the general court .

In addition to renovatmg White Stadium, the Project calls for the construction of

an 8,100 square-foot{retall building outside the Stadium, but w1thm§the Stadium Parcel.

As previously discussed, the Stadium Parcel is not parkland “dedic!ated to the use of the

bublic." Therefore, th_e Project does not run afoul of G.L. c. 45, § 7f

|
1

1
i
I
|

G.L. c. 40, § 53 | |

|
General Laws ¢! 40, § 53, provides a mechanism for taxpayers to enforce laws

relating to the expenditure of tax money by the local government. f_eCIair v. Norwell,

1 I ]
1

430 Mass. 328, 332 (1999). The Defendants do not dispute that, aimong the Indivicllual

Plaintiffs, are ten taxpieying residents of the City. The statute provil,des that !

3

If a town, reglonal school district, or a district . . . or any of ItS officers or agents
are about to ra[ls,e or expend money or incur obllgatlons purportlng to bind said
town, regional school district, or district for any purpose or object or in any
manner other th@n that for and in which stich town, regional lschool district, or
district has the| legal and constitutional right and power to ratse or expend money
or incur obllgatlons the [ ] superior court may, upon petition of not less than ten
taxable mhabltapts of the town, or not less-than ten taxable mhabltants of any
town in the reglonal school district . . . determine the same in equity, and may,
before the fi na[ determlnatton of the cause, restrain the unlawful exercise or
abuse of such corporate power. f

G.L. c. 40, § 53. . i

\ i
'

“[Aln action by ten taxpayers under G.L. ¢. 40, § 53, is subjelct to laches . . . and

must be brought beforé obligations are incurred by a municipality.” | Siedeman v.

i

[
1

Newton, 452 Mass. 472, 480 n.13 (2008). For laches to apply, there must be a showing
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that the Plaintiffs had i(nowledge of the alleged issue in dispute. See G.E.B. v. S.R.W.,

422 Mass. 158, 166 (1996).

|
The City and BUSP executed the Lease and SUA on December 23, 2024. The

ferms of a commercial

iTatnuck Square CVS,’
3

Accordingly, the City h

lease to which a tenant has agreed are bind:ing. See Worcéster—
inc. v. Kaplan, 33 Mass. App. Ct. 499, 503-506 (1992).

as already incurred obligations. The Plaintiffs had sufficient

knowledge of the Project, as evidenced by their filing of this action on February 20,

2024, well in advance of tiie City and BUSP executing the Lease and SUA. '

Consequéhtly, Iachesi applies to bar the Plaintiffs’ claim under G.L. c. 40, § 53.9

ORDER

i For the foregoing reasons, judgment shall enter for the Defendants on all . |
| [}

remaining counts. The Court hereby declares that the Stadium Parcel is not subject to

Article 97, and, theref%:are, the Defendants did not violate Article. 97 and/or the Publié

Lands Preservation Act (Counts [l & IV); the Plaintiffs are not entitl%ad to equitable or

injunctive relief (Counts V & VI); and the Project does not violate either G.L. ¢. 45, §7,

or G.L. c. 40, § 53 (Counts VIl & VIII).

Dated: April Z-, 2025

Matthew J. Negtor
Justice of the Superior Court

9 Even if the Plaintiffs’ claim
Defendants do not have the

f
was not barred by the doctrine of laches, the Plaintiffs contend that the City
ilegal or constitutional authority to raise and expend funds andfor incur l

obligations to complete the Project pursuant to, among other uncited provisions and statutes, Article 97;

G.L.c.3 §5A,G.L. c.214,

5

§7A, and G.L. c. 45, § 7. As discussed, supra, the Stadium Parcel is not

subject to Article 97. Gener':al Laws c. 3, § 5A, concerns land and interests subject to Article 97 and is,

tHerefore, inapplicable. As discussed in Section Il, the Project does not run afoul|of G.L.. c. 45, § 7.
Finally, G.L. c. 214, § 7A, qe_guires a plaintiff asserting a claim pursuant to that stelxtute to provide notice to
the opposing party by certified mail “at least twenty-one days prior to the commencement of such action.”
The Third Amended Complaint was not filed until March 19, 2025, after the trial was underway, and, |
therefore, G.L. c. 214, § 7A, ‘cannot serve as a basis for Count ViIl. !
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