


N s may W N By B SED PO SN S%E WN AN BN Ny e e mew M

TABLE OF CONTENTS
STATEMENT OF JURISDICTION . ... ..ttt 1
STATEMENTOF THEISSUE . . ... ... e 2
STATEMENTOF THE CASE .. ... . e 2
STATEMENT OF FACTS ... e i 4
| A.  SAMAYOA'S ASYLUM APPLICATION .................... 4
B. PROCEEDINGS BEFORE THE IMMIGRATION JUDGE ....... 6
C. THE DECISION OF THE IMMIGRATION JUDGE ............ 8
D. THE DECISION OF THE BOARD OF IMMIGRATION APPEALS
........................................................... 10
SUMMARY OF ARGUMENT . ... ... i 10
ARGUMENT . .. et e 11
SUBSTANTIAL EVIDENCE SUPPORTS THE BOARD'S FINDING
THAT PETITIONER WAS NOT ELIGIBLE FOR ASYLUM AND
WITHHOLDINGOFREMOVAL .........cciiiiiieininnnnn. 11
l. Standard Of Review .......... .. ... .. ... .. . o ., 11
2. Statutory Framework And Burden Of Proof ............. 13
3. Petitioners Have Failed to Establish Past Persecution or a
Reasonable Fear of Future Persecution On Account of a
ProtectedGround ............ .. ... .. i, 15
4.  Petitioners Failed to Establish Their Eligibility for Withholding

of Removal . ... e 23



CONCLUSION ................

CERTIFICATE OF COMPLIANCE

CERTIFICATE OF SERVICE ....

-ii-



IR E g Y 3N BN BN Ey M O ES PY P S SE D el m oW

CASES:

TABLE OF AUTHORITIES

Aguilar-Solis v. INS, 168 F.3d 565 (1st Cir. 1999) .................. 15,16,17,18
Al Najjar v. Ashcroft, 257 F.3d 1262 (11th Cir. 2001) ...coccevvernieniirannene 13
Albathani v. INS, 318 F.3d 365 (1st Cir. 2003) ....cccevvevvevveereecrenenn 12,15, 17
Alverez-Flores v. INS, 909 F.2d 1 (Ist Cir. 1990) .....ccovvvrviinvenveinnerieenenee 23
El Moraghy v. Ashcroft, 331 F.3d 195 (1st Cir. 2003) ....ccceeverienreneennens 12
Guzman v. INS; 327 F.3d 11 (1st Cir. 2003) ..ccceovererireeereerenreneeeseeeenen 15
Huaman-Cornelio v. Board of Immigration Appeals, 979 F.2d 995 (4th Cir.

1992) ettt st n e 14
INS v. Cardoza-Fonseca, 480 U.S. 421 (1987) .cccovveevvveecereceeeeeeeeeneens 13, 21
INS v. Elias-Zacarias, 502 U.S. 478 (1992) .....cccevevirvcvenrrenrcccreennene 12,13
Kalitani v. Ashcroft, 340 F.3d 1 (1st Cir. 2003) .....cooveevvieiierieecieeceeeeeene 12
Kazlauskas v. INS, 46 F.3d 902 (9th Cir. 1995) ...ccccovieviineniienieneeieiene 14
Keo v. Ashcroft, 341 F.3d 57 (1st Cir. 2003) ....cccerveeeeeeeceeeeeceeeeeeene 13
Khalil v. Ashcroft, 337 F.3d 50 (Ist Cir. 2003) ......ooveeeviivvireverenreeenene 14, 15
Khem v. Ashcroft, 342 F.3d 51 (Ist Cir. 2003) ..cceeevveervercveereenreeneeene 13, 14
Mediouni v. INS; 314 F.3d 24 (Ist Cir. 2002) ....ccceoevereeerrereenenrereeeneeenaes 23
Prasad v. INS, 47 F.3d 336 (9th Cir. 1995) ..ccoovviririirireneeereneneeenas 12
Ravindran v. INS, 976 F.2d 754 (Ist Cir.1992) ......ccoeeeercvecieeceeceeciee, 23

-1il-



Velasquez v. Ashcroft, 342 F.3d 55 (Ist Cir. 2003) ..oooeeeeeeeeneeveeeeeene 16

ADMINISTRATIVE DECISIONS:
Matter of Chen, 20 I. & N. Dec. 16 (1989).....cccveeervrereererreeeeeenes 23,24

STATUTES:

6 U.S.C. § 101 ooooeeeoeeeeeeeoeeeeseseeeseeesesseeeesesessssesesseeessseesessssssssmessssssessesn 3
6 U.S.C. § 251 oooeeeereeeeeeeoeeereseseseseseessesaessssesssessemseesassesesessssemmessssessessesseee 3
6 U.S.C. § 252 .ovoeoeemereeeseeeeoeeeessssssesessssssseesessssesessssenemsssssssssssssesemeessssssseen 3
8 U.S.C. § 1101(2)(A2)(A) rvvverreerererereeeererereeesosssseseesssesseesssessssesssessenesmenen 14

B ULS.C. § 1158(2) wovveeerrrmerereeeeeemerrsessesessesessssssessssssessssssssesessssesssesesseseeeee 13

8 U.S.C. § 1252(D)(L) erreereeeeerrreeseeeeeeresssesseseeessssssesessesssssessesssssssseseeesssesene 1
8 ULS.C. § 1252(D)(2) rrrevereerrsreeeevereomssseeseesmsssssesessmssssssssessmssssssssssesmsssson 2
8 U.S.C. § 1252(D)(A)(A) wrvvvveerreeeeeeeeresssseeesesesesssessesessessesseesseesssesesesseeseee 11

8 U.S.C. § 1252(D)(A)(B) wvvverrrereeerreeeeeesesesseeesesseeessesssesesessseseseesessssseseene 11

REGULATIONS:
68 Fed. Reg. 9824 (Feb. 28, 2003).. . uvveemreereerereeeeeseseesesesesessseeseessseseeseeseens ]
68 Fed. Reg. 10349 (March 5, 2003) «.vveoemeereeeeeeeeeersseeeeesessssseseesssesseeseeee 1

RO TR I 1) () NS 10

-iv-

£
:
f
I
t
|
I
i
[
' B ULS.C. § 1252(2) ouvumuuerersrenceseserenesesensenenesesesessessssesesssesessssssssssssssesssesses 1
[
i
i
f
i
£
i
E
i



O I T () 1) OO 1
8 C.FR. § 3.1(E)(4) wvvvvveeresreserereeeeeseeessssesessesssesesesessesesssssivesesmssssesssens 3,4, 12
8 C.F.R. § 240.15 oovvoeeeeerereeeeseeeeereseeesssssesessssssseesessesesssssssmeeseseseseesessessssses 1
8 C.F.R. § 1003.1(2)(7) weerrrrereeeeeeerresereveeemmmmmesesesssssssesesessssesemesmmememeessssse 10
8 C.FR. § 1003.1(D)(3) wevvermreerrerermmeeeessssesesessssseeessesessesssssmsesesssssessessessesees 1
8 C.ER. § 1003.1(€)(4) weverrrrereeeeermeeeeensseesesessssssessssesessssseseessssssessseee 3,4,12
8 C.F.R. § 1208.3(D) «errrerereeeereveveveversseseessesesssessesesessessesessseesssessssssssssss 4,15
8 C.F.R. § 1208.13(2) w.rrreeeeereeeeeeemssssesesesesessesessssseessssesssesessssesesesssesseseennen 14
8 C.ER. § 1208.13(D)(2)(A) wvvevveeerrrreeeereeseeseeressssssesseseseeesssesesesesesesseseneees 21
8 C.F.R. § 1208.13(D)(2)(B) wvvvvveeererrrerereresseeesssssssessessssseerssssssssssssessensenene 21
8 C.F.R. § 1240.15 ovoooreeeeeeeeoeeeesssseseesessesseeesessssessssessseseesssssesssesesssseneesenens 1
v



STATEMENT OF JURISDICTION

Petitioners Juan Alicio Samayoa Cabrera ("Lead Petitioner" or "Samayoa")
and his spouse, Blanca Margarita Velasquez, seek review of decisions of the
Board of Immigration Appeals ("BIA" or "Board") affirming, without opinion, the
Immigration Judge's denial of their applications for asylum and withholding of
removal. The Board's jurisdiction arose under 8 C.F.R. §§ 3.1(b)(3) and 240.15,
which grant the Board appellate jurisdiction over decisions of immigration judges
in removal cases.'

This Court has jurisdiction over the petition for review under section 242(a)
of the Immigration and Nationality Act (INA), 8 U.S.C. § 1252(a). Section
242(b)(1) of the INA, 8 U.S.C. § 1252(b)(1), provides that a petition for review

must be filed no later than thirty days after the issuance of the Board’s final order

! On February 28, 2003, in a rule published in the Federal Register, the
Department of Justice reorganized Title 8 of the Code of Federal Regulations to
reflect the transfer of functions from the Immigration and Naturalization Service to
the Department of Homeland Security ("DHS"). 68 Fed. Reg. 10349 (March 5,
2003); see also 68 Fed. Reg. 9824 (Feb. 28, 2003). The Homeland Security Act
("HSA") retains in the Department of Justice, under the direction of the Attorney
General, the functions of the Executive Office for Immigration Review ("EOIR"),
including the immigration courts and Board of Immigration Appeals. See HSA,
116 Stat. at 2273. The amendments to the regulations in Title 8 reflect the
division of jurisdiction over regulations pertaining to DHS and EOIR after the
transfer of functions to DHS on March 1, 2003. Thus, the regulations governing
the Board's jurisdiction, previously designated at 8 C.F.R. §§ 3.1(b)(3) and 240.15
(2002), are now designated at 8 C.F.R. §§ 1003.1(b)(3) and 1240.15.
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of removal. In the instant case, the Board entered its decisions on January 16,
2003. AR. 2, 3.2 Petitioners filed a timely petition for review. Venue properly
lies in this Court because this is the judicial circuit in which the hearing in
Petitioner's case was completed. See INA § 242(b)(2), 8 U.S.C. § 1252(b)(2).
STATEMENT OF THE ISSUE
Whether substantial evidence supports the Immigration Judge's finding that
Petitioners were ineligible for asylum and withholding of removal, when the
record does not compel the conclusion that they suffered past persecution on
account of a qualifying ground for asylum, and they failed to demonstrate a well-
founded fear of persecution if returned to Guatemala.
STATEMENT OF THE CASE
Lead Petitioner Samayoa and his spouse, Blanca Velasquez, are natives and
citizens of Guatemala. A.R. 376, 382. On November 29, 2000, Samayoa was
served with a Notice To Appear, the Immigration and Naturalization Service’s

("INS" or "Service") charging document.> A.R. The Service charged that

2 The abbreviation "A.R." followed by a number refers to a page or pages in
the Certified Administrative Record on file with the Court.

3 The Immigration and Naturalization Service (INS) issued the Notices to
Appear. A.R.376-77, 381-82. Effective March 1, 2003, the INS was abolished
and its immigration enforcement functions were transferred to the Department of

(continued...)
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Samayoa, not a citizen or national of the United States, entered the United States
at an unknown point of entry, on an unknown date, without being admitted or
paroled by an Immigration Officer. A.R. 376. In the Notice to Appear served
upon Ms. Velasquez, the Service charged that she was admitted to the United
States at Houston, Texas on or about November 12, 1996, as a visitor authorized
to stay only until May 11, 1997, but remained in the U.S. beyond that date, thus
remaining in the United States without authorization. A.R. 382.

Petitioners appeared before an Immigration Judge on January 30, 2001 and
February 4, 2002. At the first hearing, Petitioners, through counsel, admitted the
notices' allegations and conceded removability. A.R. 61. At the second
evidentiary hearing, the Immigration Judge issued an oral decision denying
Petitioners' application for asylum and withholding of removal, and granting
Petitioners' requests for voluntary departure. A.R. 43-55. Petitioners filed a
timely notice of appeal with the Board. A.R. 35-36. The results of the
Immigration Judge's decision were affirmed on January 16, 2003, by a single

Board member, without a separate opinion, pursuant to former 8 C.F.R. § 3.1

3(...continued)
Homeland Security, specifically the Bureau of Immigration and Customs
Enforcement. See generally Homeland Security Act of 2002, 6 U.S.C. § 101, 251,
252, Pub. L. 107-296 §§ 101 et seq., 116 Stat. 2135 (Nov. 25, 2002).

3.
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(e)(4) (which may now be found at 8 C.F.R. § 1003.1 (e)(4)). AR. 2, 3.
Petitioners now seek this Court’s review.

STATEMENT OF FACTS
A. SAMAYOA'S ASYLUM APPLICATION

On or about December 23, 1993, Samayoa submitted an Application for
Asylum (Form 1-589).* A.R. 384-91. In his application, Lead Petitioner
contended that he sought asylum because guerilla fighters in Guatemala threatened
and attempted to kill him based upon an imputed political opinion. A.R. 386.

Samayoa alleged his first direct encounter with the guerillas occurred in
1980. A.R. 385. According to Samayoa, during a routine delivery, he was
accosted by the guerillas and bound for two hours. Id. Lead Petitioner alleged the
guerillas took gasoline from his vehicle before departing. Id.

Samayoa contended that after this incident, he began to carry a gun for
protection. A.R. 385. He alleged that he did not want the military to mistake him
for a guerilla, so he registered the weapon with the military. Id. Lead Petitioner
asserted that the guerillas discovered he had a gun, and based upon his having a

weapon, believed he was affiliated with the army. Id. Samayoa contended that he

4 An application for asylum is deemed to include a request for withholding of
removal. 8 C.F.R. § 1208.3(b) (2003).
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began receiving threatening notes and letters from the guerillas, cautioning him to
leave the area or he would be killed. Id.

Samayoa asserted that he subsequently joined the military in 1984, serving
as Chief Army Commissioner. A.R. 385. His alleged responsibility was to recruit
young men for military service, and later, to provide appointments for the men to
report for duty. Id.

Samayoa contended four incidents involving the guerillas transpired during
his alleged military service. First, Samayoa claimed that in 1988, the guerillas
attempted to frame him for kidnapping. A.R. 390. Second, he alleged that the
guerillas planted a bomb underneath his car in 1990, but his wife found the bomb
and disabled it. Id. Third, Lead Petitioner contended that in 1991, the guerillas
surrounded the area in which he was working. Id. As he attempted to escape, he
allegedly set off a land mine which wounded his face and chest, requiring fifteen
days of hospitalization. Id. For the final incident Samayoa recounted, he alleged
that while driving, in 1992, he encountered another land mine. A.R. 390. He
asserted that the guerillas appeared after the land mine exploded and shot at his
vehicle, injuring him. Id. Unable to continue driving, Samayoa alleged that his
friend drove him to the hospital, where he purportedly fell into a coma for three

days. Id. Samayoa contended that he was ultimately moved to a military hospital.
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Id. He alleged that was told afterwards that the guerillas had searched for him at
the previous hospital, and the guerillas injured a hospital worker attempting to
gain information about his whereabouts. Id.

Samayoa asserted that he believed he would be killed if he remained in
Guatemala. A.R.391. He applied for a visa to the United States, which was
denied. Id. On approximately July 10, 1992, Samayoa left Guatemala, traveled
through Mexico for approximately 2.5 weeks, and entered the United States
without being admitted or paroled. A.R. 387.

Samayoa's wife did not apply for asylum separately. Her application is
based upon the incidents of persecution allegedly endured by Lead Petitioner.
Samayoa's wife entered the United States on November 12, 1996, as a visitor with
authorization to stay until May 11, 1997. A.R. 382. She remained in the United
States beyond the authorized date without permission. Id.

B. PROCEEDINGS BEFORE THE IMMIGRATION JUDGE

Petitioners obtained counsel and appeared before an Immigration Judge on
two occasions (January 30, 2001 and February 4, 2002). At the first hearing,
Petitioners, through counsel, admitted to their respective charges and conceded

removability. A.R. 61. Petitioners sought relief in the forms of asylum or



withholding of removal. Id. In the alternative, Petitioners sought voluntary
departure. Id.

At the second evidentiary hearing, the record reflects only Samayoa's
testimony. Samayoa's testimony mirrored the information provided in his asylum
application. Samayoa testified that the country was in a state of general unrest, in
which guerillas would "kill woman, rape women, . . . [and] kill children" before
fleeing. A.R. 78.

Lead Petitioner reiterated the details of his ﬁrsf direct encounter with the
guerillas, although he testified that the first encounter occurred in 1982. A.R. 82-
85. Samayoa contended that he went to the military for assistance and was named
Chief Army Commissioner so that he "would be able to carry a weapon." A.R. 87.
Samayoa contended that at that time, citizens began to "take care of [themselves]"
by organizing civil patrols. A.R. 87-88.

Samayoa recounted the previous four incidents in which he alleged the
guerillas either attacked him or attempted to harm him. A.R. 90, 92, 95-103.
Samayoa's testimony was similar to the accounts provided in his asylum
application, with two differences. In his asylum application, Lead Petitioner stated
that after being attacked in 1991, he was hospitalized for 15 days. A.R. 390. In

his testimony, he stated that he was not hospitalized at all. A.R. 94-95. Samayoa
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also testified that his wife deactivated a car bomb in 1987, A.R. 90; in his asylum
application, he stated the incident occurred in 1990. A.R. 390.
C. THE DECISION OF THE IMMIGRATION JUDGE

After hearing the testimony of Petitioner, Immigration Judge Patricia
Sheppard considered all of the evidence and issued a decision orally, which is now
transcribed and part of the administrative record, in which she denied Petitioners'
applications for relief. Judge Sheppard's decision includes a detailed explanation
for the reasons why the applications were denied. A.R. 43-55.

First, the Immigration Judge found that Samayoa had not met his burden of
establishing that he was persecuted on account of a protected ground. A.R. 46-51.
Immigration Judge Sheppard reviewed each of the incidents proffered by Lead
Petitioner and found that Samayoa failed to establish that the encounters were
motivated in response to an imputed political opinion, and not attributable to the
general unrest in the country. Id.

For example, regarding the incident in 1991 in which Samayoa was injured
when he set off a land mine, Immigration Judge Sheppard found that while
"respondent believes that he was directly targeted, [] it sounds more as though he
may have been in an area controlled by the guerillas and . . . it appears to have

been land mines planted in the area." A.R. 46-47. The Immigration Judge noted
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that while the planting of land mines is tragic and has contributed to many
needless injuries throughout the region, "[i]t is not uncommon for areas, contested
areas, especially rural contested areas to be mined and that appears to have been
the situation." A.R. 47.

Similarly, in another example, the incident Samayoa alleged occurred in
1992 began when he veered off the road and hit another land mine. A.R. 47. The
Immigration Judge found that because there were other targets on the road (a bus
and a truck), it was not clear that Samayoa was, in fact, the target. The
Immigration Judge found that based on the description given by Lead Petitioner,
that the incident appeared "to be an attack on traffic on that road." A.R. 48.

Second, the Immigration Judge held that Petitioners did not establish a well-
founded fear of future persecution. A.R.52. The Immigration Judge noted that
the civil war between guerillas and the Guatemalan government has ended. 1d.
The incidents Petitioners cite occurred over a decade ago. Id. Samayoa's wife has
been able to reside in the country peacefully and without incident after Samayoa
departed Guatemala. Id. Indeed, Petitioner's wife has indicated "that she has no
fear of returning to Guatemala." Id. Accordingly, the Immigration Judge found
that neither Samayoa nor his wife had a reasonable fear of future persecution.

A.R. 52-53.
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D. THE DECISION OF THE BOARD OF IMMIGRATION APPEALS

Petitioner filed a timely Notice of Appeal to the Board of Immigration
Appeals. A.R. 35-36 In its decisions, the Board affirmed the decision of the
Immigration Judge, without a separate opinion. A.R. 2, 3. The Immigration
Judge's decision is therefore the final agency determination. See 8 C.F.R.
§ 3.1(a)(7) (which may now be found at 8 C.F.R. § 1003.1(a)(7)).

SUMMARY OF ARGUMENT

Substantial evidence supports the Immigration Judge's determination that
Samayoa (and therefore, his wife) failed to show past persecution on account of an
imputed political opinion. During the period of persecution Petitioners allege,
Guatemala was in a state of general unrest in which guerilla fighters attacked
civilians. Samayoa has not met his burden in conclusively establishing that the
harassment he faced was attributable to an imputed political opinion, as he alleges,
and no reasonable factfinder would be compelled to conclude otherwise.

Additionally, substantial evidence also supports the finding that Petitioners
failed to demonstrate a well-founded fear of future persecution by the guerilla
fighters. Petitioners concede that the Guatemalan government and the guerillas
have signed a peace accord in 1996. Petitioners offer no evidence that the

guerillas would still be interested in Samayoa (or his spouse) due to a perceived
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political opinion. Instead, Petitioners simply offer an unsupported,
unsubstantiated claim that they would be in danger if removed to Guatemala. In
addition to the insufficiency of Petitioners' evidence, their claim is undercut by the
ability of Samayoa's spouse to reside in Guatemala safely after his departure, and
her ability to repeatedly return to the country without consequence. On this
record, a reasonable factfinder could find that Petitioners' fear of future
persecution is not well-founded, and the evidence does not compel the contrary
conclusion.
ARGUMENT

SUBSTANTIAL EVIDENCE SUPPORTS THE BOARD'S

FINDING THAT PETITIONER WAS NOT ELIGIBLE FOR

ASYLUM AND WITHHOLDING OF REMOVAL

1. Standard Of Review

The Immigration and Nationality Act, as amended by IIRIRA, provides that
a court of appeals shall decide a petition for review of a final order of removal
"only on the administrative record on which the order of removal is based," and
that "the administrative findings of fact are conclusive unless any reasonable

adjudicator would be compelled to conclude to the contrary." INA

§§ 242(b)(4)(A)-(B), 8 U.S.C. §§ 1252(b)(4)(A)-(B) (2002).
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This Court must affirm the Board's finding that Petitioner was not eligible
for asylum if substantial evidence supports the finding that Petitioner failed to
prove persecution or a well-founded fear of persecution on account of a qualifying
ground. See INS v. Elias-Zacarias, 502 U.S. 478, 481 (1992) (holding that the
determination that an alien was not eligible for asylum "must be upheld if
'supported by reasonable, substantial, and probative evidence on the record
considered as a whole' (citation omitted)); Albathani v. INS, 318 F.3d 365, 372,
(1st Cir. 2003) (same). In the instant case, the Immigration Judge's decision is the
final agency determination. See 8 C.F.R. § 1003.1(e)(4)(B)(ii)). Where "the BIA
affirmed directly without opinion, [this Court] review[s] the decision of the 1J

directly." Kalitani v. Ashcroft, 340 F.3d 1, 4 (1st Cir. 2003) citing Herbert v.

Ashcroft, 325 F.3d 68, 71 (1st Cir. 2003).

The substantial evidence test set forth in Elias-Zacarias "means exactly what

the Supreme Court said it meant" and is the "definitive statement of 'substantial

evidence," which subordinate federal courts should regard "as the touchstone for

reviewing the Board's factual conclusions in asylum cases." Prasad v. INS, 47
F.3d 336, 339 (9th Cir. 1995). This Court may not reverse the Board's decision
merely because it would have decided the case differently. See El Moraghy v.

Ashcroft, 331 F.3d 195, 202 (1st Cir. 2003) ("We 'should not supplant the agency's
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findings merely by identifying alternative findings that could be supported by

substantial evidence."') (quoting Arkansas v. Oklahoma, 503 U.S. 91, 113 (1992))
(emphasis added). Instead, this Court must find that the evidence not only
supports a finding of persecution or a well-founded fear of persecution, but
compels it. Elias-Zacarias, 502 U.S. at 481 n.1; Keo v. Ashcroft, 341 F.3d 57, 60
(1st Cir. 2003); Khem v. Ashcroft, 342 F.3d 51, 53 (1st Cir. 2003)(" Like a BIA
decision, an IJ decision that has been affirmed without opinion may be reversed
only if 'the evidence is so compelling that no reasonable fact-finder could fail to
reach the contrary conclusion."') To that end, it has been noted that "[i]t is
axiomatic that immigration courts are better suited than a reviewing court to make
factual determinations regarding an alien's status. Courts of appeal sit as
reviewing bodies to engage in highly deferential review of BIA and IJ
determinations." Al Najjar v. Ashcroft, 257 F.3d 1262, 1278 (11th Cir. 2001)

(citing INS v. Aguirre-Aguirre, 526 U.S. 415, 425 (1999)).

2.  Statutory Framework And Burden Of Proof
Under Section 208(a) of the INA, 8 U.S.C. § 1158(a), the Attorney General
has the discretion to grant asylum to "refugees." INS v. Cardoza-Fonseca, 480
U.S. 421, 428 n.5 (1987). Section 101(a)(42)(A) of the INA defines a "refugee” as

a person unable to return to his or her country "because of persecution or a well-
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founded fear of persecution on account of race, religion, nationality, membership
in a particular social group, or political opinion...." 8 U.S.C. § 1101(a)(42)(A).
The disposition of an application for asylum involves a two-step inquiry.
First, the applicant must demonstrate that he or she is a refugee within the
meaning of Section 101(a)(42)(A) of the INA. Once statutory eligibility has been
established, the applicant must show that he "is entitled to asylum as a matter of
discretion." Kazlauskas v. INS, 46 F.3d 902, 905 (9th Cir. 1995). The alien bears
the burden of proof of establishing that he is a refugee and that he has suffered
past persecution or has a well-founded fear of persecution. See 8 C.F.R.
§ 1208.13(a); Khem v. Ashcroft, 342 F.3d at 53. The alien also "bears the burden
to show that alleged persecution took place on account of [a protected ground]."

Khalil v. Ashcroft, 337 F.3d 50, 55 (1st Cir. 2003); see also Huaman-Cornelio v.

Bd. of Immigration Appeals, 979 F.2d 995, 999-1000 (4th Cir. 1992) (holding that
aliens must show that their "fear of persecution stems directly from one of the five
categories of persecution listed in the Act").

In order to establish a well-founded fear of future persecution, "a petitioner
must satisfy both an objective and subjective test. . . . 'Under the subjective
requirement, a petitioner must prove that his fear is genuine, while the objective

component requires showing by "credible, direct and specific evidence" that this
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fear is reasonable." Khalil, 337 F.3d at 55, quoting Ravindran v. INS, 976 F.2d
754, 758 (1st Cir. 1992).

An application for asylum made in removal proceedings is also considered
to be a request for withholding of removal. 8 C.F.R. § 1208.3(b). "Because the
standard for withholding of [removal] is more stringent that than for asylum, 'a
petitioner unable to satisfy the asylum standard fails, a fortiori, to satisfy the

former."' Guzman v. INS, 327 F.3d 11, 15 (1st Cir. 2003) quoting Velasquez v.

Ashcroft, 316 F.3d 31, n. 2 (1st Cir. 2002).

3. Petitioners Have Failed to Establish Past Persecution or a
Reasonable Fear of Future Persecution On Account of a
Protected Ground
Substantial evidence supports the Immigration Judge's determination that
Samayoa failed to establish past persecution on account of a protected ground.

Samayoa "bears the burden of providing 'conclusive evidence' that he was targeted

on any of the five grounds." Albathini, 318 F.3d at 373, quoting Velasquez v.

Ashcroft, 316 F.3d 31, 34-35 (1Ist Cir. 2002); see also Aguilar-Solis v. INS, 168

F.3d 565, 569 (1st Cir. 1999) (finding that petitioner failed to carry his burden in
proving past persecution because his account lacked the requisite degree of

specificity, and because "the vague evidence of alleged persecution that the
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petitioner adduced failed to establish a sufficient nexus between the events that he
described and any ground enumerated.").

In the instant case, Samayoa contends that he was harassed and threatened
by guerilla fighters in his native country of Guatemala. Samayoa concedes that
during the time at which the guerillas and the Guatemalan government were in
conflict, the region was in a state of general unrest, in which guerillas would "kill
woman, rape women, . . . [and] kill children" before fleeing. A.R. 78. For
Samayoa and his spouse to prevail, Samayoa must establish more than that he was
harassed and threatened by the guerillas during the state of general unrest. See
Velasquez v. Ashcroft, 342 F.3d 55, 58 (1st Cir. 2003) ("general harm attributable
to the widespread civil strife that plagued Guatemala" does not constitute
persecution); Aguilar-Solis, 168 F.3d at 572 ("[d]anger resulting from
participation in general civil strife, without more does not constitute persecution").
They must conclusively establish that such persecution was on account of the
protected ground Samayoa alleges, an imputed political opinion.

Immigration Judge Sheppard considered each of the incidents proffered by
Samayoa and found that Samayoa failed to meet his burden in establishing that
such encounters were motivated by a response to his imputed political opinion,

and not attributable to the general country conditions. A.R. 47-51. Regarding the
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alleged incident in 1982, in which Samayoa was stopped and bound for two hours
by the guerillas, A.R. 45-46, Immigration Judge Sheppard found the encounter
"appeared to be a random stop, simply stop someone on the road to try and get gas
and siphon off gas." A.R. 46. This determination is reasonable in light of the fact
that Samayoa had no connection to the military at that time and he does not allege
that the guerillas believed that he did.

Next, Samayoa contends that he began receiving threatening notes and
letters that he claims were left for him "almost every 8 days or every 15 days."
A.R. 90. Yet, despite the purported frequency with which Samayoa claims he was
threatened, he does not allege another direct encounter with the guerillas for
almost a decade, when he claims he was targeted in 1991. A.R. 92. More
importantly, Samayoa cannot conclusively establish that the guerillas were, in fact,
responsible for leaving the notes, nor can he establish the motivation of the
guerillas, if they were, in fact, responsible. Samayoa (and his spouse) bear the
burden of establishing a nexus between the notes and his alleged imputed political
opinion. See Albathini, 318 F.3d at 373; Aguilar-Solis, 168 F.3d at 572 (finding
that where Guatemalan "petitioner introduced no evidence about the motivation
behind [his] attacks, and without some proof that the guerillas were attempting to

harm or oppress . . .[based upon] political opinion, the record cannot conceivably
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compel a conclusion that enlistment in the CDP [civil defense patrol] subjected its
members to politically-inspired persecution."). While it is understandable that
direct, incontrovertible proof may be unavailable, Petitioners must still provide
more evidence than simple assertions. Here, Samayoa offers nothing more than
bald speculation.
In the next direct encounter, in 1991, Samayoa set off a land mine. A.R. 92.

The explosion purportedly signaled guerillas who were laying in wait, and
allegedly shot at him. Id. The Immigration Judge found that while

[Samayoa] believes that he was directly targeted, [] it sounds

more as though he may have been in an area controlled by the

guerillas and . . . it appears to have been land mines planted in

the area. . . . It is not uncommon for areas, contested areas,

especially rural contested areas to be mined and that appears to

have been the situation. It doesn't appear to have been any

direct targeting of the respondent on that incident.
A.R. 46-47. The Immigration Judge's determination is more reasonable than

Samayoa's account, in which Samayoa's theory does not explain why the guerillas

would wait almost a decade before directly attacking him if they viewed him as

such a threat.’

3 Respondent notes that Samayoa alleges that the guerillas planted a bomb
underneath his car either in 1987, A.R. 90, or 1990. A.R. 390. However,
Samayoa has no evidence that the purported bomb was planted by the guerillas,
nor does he offer any proof as to their motivation for allegedly doing so.
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The next year, in 1992, Samayoa set off another land mine, this time while
driving. A.R. 97-98. Samayoa contends that he was directly targeted because the
guerillas detonated the land mine as he drove past them. A.R. 97. However,
Samayoa admits that "when the land mine exploded . . . a big bus [] was coming in
the other direction and I was going very fast and [ went way over to the side, to the
edge of the highway." A.R. 100. Given that Samayoa veered off towards the side
of the road in an unpredictable time, it seems unlikely that the guerillas could have
set a land mine in that location, anticipating that Samayoa would drive over it.
The Immigration Judge reasonably concluded that "what the respondent has
described appears to me to be an attack on traffic on that road." A.R. 48.
Immigration Judge Sheppard concluded that:

it appears that a land mine went off about 10 meters away,
whether this was intended for anyone or whether it was an
accident or explosion is unknown to the Court. It may well
have been intentional. It may well have been, if it were aimed
at anyone, it may well have been aimed at the bus full of
people, as well. They were side by side, just about, separate by
5 seconds when this explosion went off. And it also appears
that this simply may have been traffic that had found its way
into hostile territory . . .
A R. 49. Lead Petitioner was also shot after the explosion. A.R. 102. Samayoa

concedes that he did not hear the guerillas say anything that would indicate that he

was the intended target, or that revealed their motivation for the attack. A.R. 102-
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03. He also contends that he was driven away immediately after being shot, A.R.
99, so Samayoa cannot plausibly state that the guerillas did not fire at the other
vehicles on the road. The Immigration Judge noted that

there may have been some reason why, either [the guerillas] did

not want to be discovered or they simply decided to fire at

random at traffic in the road in terms of sort of general

terrorism in the, in the area. It's simply unclear to know what

the motivations are here.
AR. 49.

The Immigration Judge also addressed Samayoa's contention that the
guerillas attacked a hospital, allegedly searching for him. Immigration Judge
Sheppard found that Samayoa was able to stay at the hospital "without difficulty
while he was recuperating.” A.R. 52. Because Samayoa was relying on second-
hand information regarding what happened after he left the hospital, and the
Immigration Judge found it was unclear whether the incident was related to Lead
Petitioner, Immigration Judge Sheppard held the "rumor” was not "reliable enough
to substantiate a nexus." A.R. 52.

Accordingly, the Immigration Judge reasonably concluded that Samayoa
failed to meet his burden in conclusively establishing that he was directly targeted

by the guerillas because of his political opinion, as opposed to being a random

victim of the regional civil unrest. Based on the evidence of record, a reasonable
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factfinder could find that Samayoa failed to establish past persecution and would
not be compelled to find otherwise.

In order to establish a "well-founded fear" of future persecution, an
applicant must establish that he has a subjectively genuine fear of future
persecution and that the fear is supported by objective facts showing a reasonable
possibility that he will be persecuted in the future. Cardoza-Fonseca, 480 U.S. at
430-31; 8 C.F.R. §§ 1208.13(b)(2)(A) and (B). The Immigration Judge found that
Petitioners did not establish the latter, and this finding is amply supported by the
record.

Petitioners concede that there is a peace accord between the Guatemalan
government and the guerillas. See Petitioner's Brief, p. 36. The Immigration
Judge noted that because "the civil [war] has ended," Petitioners no longer have a
reasonable fear that the guerillas will persecute Samayoa (or presumably, his
spouse) on account of his political opinion. A.R. 52. Petitioners contend that "the
evidence of record establishes that, although the leaders of Guatemala's guerilla
movement and the military signed peace accords in 1996, hostilities between those
loyal to the government and those loyal to the guerillas continue to this day." See
Petitioner's Brief, p. 36. However, the "evidence of record" Petitioners claim is

nothing more than Samayoa's bald assertion that the fighting continues and that he
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would be subject to future persecution. A.R. 126. Outside of his own subjective
fear and corresponding unsubstantiated contention, Samayoa offers no evidence
establishing that the guerillas have an interest in him at this time based upon his
imputed political opinion. Id. Although Samayoa contends that he and his spouse
would be in danger if removed to Guatemala, Immigration Judge Sheppard noted,

[Samayoa's] spouse indicated that about a month and a half
after the respondent left for the United States, [Jabout 2 to 3
people came to his home and asked one of the sons if the
respondent was his father. The wife had instructed the children
to say that he was not their father, and the son did that and,
thereafter, these men left and . . . the respondent was never
inquired after again. That was almost 10 years ago. The wife
of the respondent moved to another home. She hired security .
. . and they were able to live peacefully in her home with the
security. The female respondent has come and gone to
[Guatemala] 2 to 3 times, and she indicates that she has no fear
of returning to Guatemala. I noted the civil [war] has ended. It
has ended some time ago, and . . . [while] there may be
difficulty with crime, [] it does not appear that the respondent
has a well-founded fear of persecution on account of one or
more of the five statutory grounds.

A.R. 52-53. For these reasons, substantial evidence supports the finding that
Petitioners failed to show a well-founded fear of future persecution, and the

Immigration Judge's determination should be affirmed.
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4. Petitioners Failed to Establish Their Eligibility for
Withholding of Removal

Because Petitioners failed to establish their eligibility for asylum, they
necessarily failed to meet the higher standard of eligibility for withholding of
removal. See Alverez-Flores v. INS, 909 F.2d 1, 4 (1st Cir. 1990) (noting that a
petitioner who fails to satisfy the asylum standard automatically fails to satisfy the

standard for withholding of removal); Mediouni v. INS, 314 F.3d 24, 27 (1st Cir.

2002) ("Because the standard for withholding of [removal] is more stringent than
that for asylum, a petitioner unable to satisfy the asylum standard fails, a fortiori,
to satisfy the former.") (internal quotations omitted). Accordingly, the
Immigration Judge's decision denying Petitioners' applications for withholding of

removal should be affirmed.®

S Petitioners also seek asylum on humanitarian grounds, contending the
persecution Samayoa suffered "was so severe as to render his forced return to that
country inhumane." See Petitioners' Brief, p. 37-38. As a procedural matter,
Respondent notes that Petitioners failed to raise this issue with the BIA and thus
review is precluded here. See Ravindran v. INS, 976 F.2d 754, 761 (Ist Cir.1992)
("Issues not raised before the Board may not be raised for the first time upon
judicial review of the Board's decisions."). Additionally, Petitioners' claim must
also fail on its merits as the relief of asylum on humanitarian grounds is reserved
for those who have suffered the most "atrocious forms of persecution." Matter of
Chen, 20 I&N Dec. 16, 18 (1989). The applicant in Chen, for example, was a
Chinese Christian whose father had been systematically tortured for eight years
due to his religious beliefs. From age eight, Chen himself was tortured, harassed,
and deprived of food and necessary medical attention. Id. at 19-20. The Board

(continued...)
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CONCLUSION

For the foregoing reasons, the Court should deny the Petition for review.

Respectfully submitted,

PETER D. KEISLER
Assistant Attorney General
Civil Division

PAPU SANDHU
Senigrl/tigation ou%
(e Z V7
{}(AAC R. CAMPB}Z{LL
rial Attorney

United States Department of Justice
Office of Immigration Litigation
Civil Division, Rm. 7110

20 Massachusetts Avenue, NW
Washington, D.C. 20530
Telephone: (202) 616-8476

Fax: (202) 616-8470

Attorney for the United States

5(...continued)
found that Chen's past persecution was "severe and atrocious" and that Chen
suffered from ongoing physical and emotional disabilities stemming from the
persecution. Id. at 20. I n the instant matter, Petitioners' claims of past persecution
hardly rise to a sufficient level to justify a discretionary decision to grant asylum
on humanitarian grounds.
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